
AFRICAN AMERICAN CIVIL RIGHTS  

IN THE AGE OF OBAMA:  

A HISTORY AND A HANDBOOK 
SECOND EDITION 

 

Prof. Harold McDougall 

Howard University School of Law 



 2

 

Copyright 2010 

Prof. Harold McDougall 

Howard University School of Law 

Washington, DC, 20008 

ISBN 978-0-557-24832-2 



 3

Preface 
Barack Obama’s election as the first President clearly of African descent is a 

reminder that the social movement for minority rights and opportunities is a full-court press 

on all branches of government. If the civil rights battles of the fifties were in the courts, the 

battles of the1960s were on the ground. Part of that strategy was to challenge segregation in 

the face of Southern intransigence, but another part was to get people to register to vote, with 

an eye toward Congressional representation.  

Barack Obama’s election as the first President clearly of African descent makes the 

Presidency part of the struggle for civil rights, just as Brown v. Board Of Education made the 

courts part of the fight and Mississippi Freedom Summer brought the fight to the legislature.  

Today we recognize that every branch of government is essential to the struggle for 

minority rights and opportunities. We also recognize that the African American struggle for 

civil rights is not just a battle at the highest levels. The struggle does not always occur in the 

courts, or even in lawmaking bodies such as Congress and the various state legislatures. 

While important precedents and cultural changes emerge at these highest levels, the ultimate 

battles to implement changes made at the top take place in the lives of everyday people.  

My book AFRICAN AMERICAN CIVIL RIGHTS IN THE AGE OF OBAMA: A HISTORY AND A 

HANDBOOK, records the high-level decisions that establish rights, but focuses as much as 

possible on practical means for African Americans to realize those rights in their own lives. 

That often does not mean litigation, or even lobbying for new law, though those are 

extremely important. 

Instead, African Americans seeking to protect their rights will often go to a federal, 

state, or local agency set up specifically to enforce civil rights, rather than going to court 

themselves. These agencies often have complex procedures for filing and pursuing claims. 

This book gives some general advice on how to approach them. 

In other cases, African Americans must petition authorities directly to remind them of 

their responsibilities, sometimes with the help of a local branch of a large organization such 

as the National Association for the Advancement of Colored People (NAACP). This means 

working with others to affect the decisions made by employers, housing providers, voting 

officials, shopkeepers and hotel owners, school authorities, the police, and local government 

entities such as school boards, local councils, and zoning and planning commissions.  
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The book is divided into four parts: an introduction, scenarios dealing with 

harassment, scenarios dealing with inequality, and scenarios dealing with active citizenship. 

The book works through each of these scenarios, chapter by chapter, starting with hate 

crimes, the most extreme case, working through topics such as employment and housing, and 

ending with citizen action. 

Each chapter begins with a History section giving an overview of the background and 

present shape of the featured issue, asking, first, “What’s the problem?” The section 

continues to describe current law and explain how it actually works, and then details changes 

needed to make civil rights for African Americans more stable and secure.  The second 

section, the Handbook, gives victims “first aid” tips on what to do when confronted with 

discrimination and identifies government agencies and nonprofits that offer help. Each 

handbook section finishes with tips on how to organize as a community to tackle the 

problem. 

The struggle for African American civil rights is not yet over. But it has entered a 

new phase, where ordinary citizens must assert the rights won, often without much direction. 

How many people faced with hate crimes, police racial profiling, or discrimination as they 

shop or drive or fly have the presence of mind to report the matter to the authorities, or the 

resources to hire an attorney? My book is for them.  
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Part I: Introduction 
Chapter One 

Overview 
No person can be treated differently by the courts, or by the state, local, or federal 

government because of their race. 
SYNOPSIS, THE FOURTEENTH AMENDMENT, "EQUAL PROTECTION" CLAUSE 

 

THE HISTORY  

§1.1: Introduction 

Racism in the United States begins as an idea developed to explain why human 

beings could enslave others. The Dred Scott case, which we first consider, gives us an insight 

of what racism looked like during that period of American history.  

As the social relations between white Americans and African Americans changed, 

racism altered its shape and dimension to reflect the new realities. After slavery ended, 

“biological” racism—the idea that Africans were not human-- gave ground to a new 

ideology, white supremacy. White supremacy conceded that Africans were human, but 

assigned them an inferior status. White supremacy explained segregation-- separating African 

Americans from whites in all walks of life. The second case we consider, Plessy v. Ferguson, 

provides a window into that period, which lasted almost one hundred years, broken only by 

the Civil Rights Movement of the 1960s. 

The third case, Brown v. Board of Education, emerged from an NAACP litigation 

strategy developed over several decades. Brown declared an end to white supremacy, but it 

took another decade of protracted struggle, often in the streets, at the cost of many lives, 

before segregation by law officially ended.  

Unfortunately, Brown and the Civil Rights Movement have not ended the race 

problem in the United States. Significant gaps still exist between whites and African 

Americans in health, wealth, education, employment, and political power. African Americans 

face harassment from private citizens, shopkeepers, and the police.  

Today there is a new ideology-- since the law no longer officially subordinates 

African Americans, whatever imbalances still exist must be the result of African American 

cultural deficiencies and practices. The social conservative’s struggle against affirmative 
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action brings these issues into sharp focus. The last cases we look at, challenging affirmative 

action at the University of Michigan and in student assignment to public schools in Seattle 

complete this overview of racism and its ideological underpinnings.1 

§1.2: Slavery 

Sam Scott, an African-American, was born a slave in 1795 in Southampton, Virginia. 

Scott worked for his master Peter Blow as a farmhand, handyman, and stevedore. He moved 

with Blow to Huntsville, Alabama and in 1830 to St. Louis, Missouri. When Blow died in 

1831, the executors of his estate sold Scott to Dr. John Emerson, an army surgeon, for $500. 

Emerson later took Scott to the free state of Illinois. In the spring of 1836, after a stay of two 

and a half years, Emerson moved to Fort Snelling in the Wisconsin Territory, taking Scott 

along with him. While there, Scott met Harriet Robinson, a slave owned by a local justice of 

the peace. Emerson bought Harriet, and she married Sam. They had two daughters, Eliza and 

Lizzie.  

The army later transferred Emerson to the south: first to St Louis, then to Louisiana, 

and he left Sam and his family in Wisconsin. A little over a year later, Emerson himself got 

married, and instructed Sam and his family to come to Louisiana. Sam, his wife and their 

children traveled over a thousand miles, apparently unaccompanied, down the Mississippi 

River to meet their master. Only after Emerson's death in 1843, after Emerson's widow hired 

Scott out to army captain John Sandford, did Scott seek freedom for himself and his wife. 

First, he offered to buy his freedom from Mrs. Emerson -- then living in St. Louis -- for $300. 

She refused. He also tried to escape several times, but did not succeed.  

In 1846, Scott filed suit for his freedom in the Missouri state courts, arguing that he 

had lived in free territory and was therefore free. His case, Scott v. Sanford, eventually 

reached the US Supreme Court. In 1848, Sam changed his name to “Dred” Scott. 

The Court decided that all people of African ancestry -- free persons as well as slaves 

-- could never become citizens of the United States and therefore could not sue in federal 

court.2 The court also ruled that the federal government did not have the power to prohibit 

slavery in its territories.3 Pro-slavery presidents from the South had appointed seven of the 

nine justices deciding the case; of these seven, five were from slave-holding families. Scott, 

needless to say, remained a slave. 

Chief Justice Roger B. Taney, a staunch slavery supporter, wrote for the majority and 

read the Court’s decision in March of 1857.4 According to Taney, the framers of the 

Constitution believed that African Americans “had no rights which the white man was bound 
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to respect;” and that “the negro might justly and lawfully be reduced to slavery….”5 He could 

be “bought, sold, and treated as an ordinary article of merchandise and traffic, whenever 

profit could be made by it.”  

Referring to the language in the Declaration of Independence that includes the phrase, 

"all men are created equal," … " Taney begged to differ: “It is too clear for dispute, that the 

enslaved African race were not intended to be included, and formed no part of the people 

who framed and adopted this declaration. . . ."6 

Peter Blow's sons, Scott’s childhood friends, helped pay Scott's legal fees through the 

entire litigation. On May 26, 1857, a few months after the Supreme Court's decision, the 

former master's sons purchased Scott and his wife and set them free. Scott lived out the rest 

of his life in St. Louis. 

Though a number of African-Americans enjoyed relative equality with whites in the 

17th century English colonies, by the 18th century most had been thoroughly subordinated, 

even the free African Americans of the Northern colonies. The Declaration of Independence 

and the American Revolution generated tremendous sentiments for freedom and equality for 

“all mankind,” but the revolutionary leadership drafting the United States Constitution 

recognized the slave trade and allowed it to continue. They required fugitive slaves to return 

to their masters. They counted slaves as “three fifths” of a person and added them to a slave 

state’s free population, giving the slave states more than their fair share of Congressional 

representatives and disproportionate power in Congress.  

We can trace differences in treatment back even further, to the Jamestown Colony in 

early seventeenth-century Virginia, where colonists used the terms "black” and “white” to 

distinguish between African slaves and European indentured servants. The colonists allowed 

the servants freedom of movement, but not the slaves. Physical appearance was an easy way 

to distinguish between those with rights from those who had none.  

The slavery laws, or “slave codes”7 of the early 17th century treated slaves as 

property and not as human beings, and controlled their behavior closely. A slave could not 

testify for or against a white person in court, for example. They could not make contracts or 

own property. Even if attacked, they could not strike a white person. They could not transmit 

or possess “inflammatory” literature; they could not marry without their owners’ approval. 

No one, including his or her master, could teach a slave to read or write without severe 

punishment. 
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The control of the slaves was especially important to the success of the southern 

agricultural economy.8  Ninety-five percent of black people lived in the south, comprising 

one-third of the population there, as opposed to two percent of the population of slaves who 

lived in the north.9   

§1.3: The Civil War Amendments 

While the Dred Scott decision gladdened Southern slaveholders, it infuriated 

abolitionists and their supporters, creating the conditions for Abraham Lincoln’s nomination 

to the Presidency, his subsequent election, and for the South to secede from the Union. Civil 

War abolitionists fought to overturn Dred Scott, but as soon as the war was over, Southern 

elites reasserted their dominion and control over African-Americans within their states. 

Post-war Southern states enacted “Black Codes” based on the slave codes.10  Through 

these codes, the whites attempted to control the labor, movements, and activities of African 

Americans. 11  

 The Codes closely controlled African Americans’ employment, housing, consumer’s 

rights, and citizen’s rights.12 They forbade African Americans to sit on juries, limited their 

right to testify against white people, and prohibited them from voting, carrying weapons in 

public places, or working in certain occupations.13 An African American faced heavy fines 

for walking inside a city’s limits without a white person’s permission, congregating with 

other African Americans, bartering or selling personal items without permission from a white 

person, or failing to have a permanent residence. The typical punishment for any infraction 

was forced labor, either for the local government, or for any white person who posted bail or 

otherwise arranged for the offender’s release from jail or prison.14 

However, Congress passed three important constitutional amendments during and 

immediately after the Civil War to secure emancipation, citizenship, and voting rights to the 

former slaves. 
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The 13thAmendment provides in section 1,"Neither slavery nor involuntary 

servitude, except as a punishment for crime whereof the party shall have been duly convicted, 

shall exist within the United States, nor any place subject to their jurisdiction."* 

The 14th Amendment provides in section 1, “All persons born or naturalized in the 

United States, and subject to the jurisdiction thereof, are citizens of the United States and of 

the State wherein they reside. No State shall make or enforce any law which shall abridge the 

privileges or immunities of citizens of the United States; nor shall any State deprive any 

person of life, liberty, or property, without due process of law; nor deny to any person within 

its jurisdiction the equal protection of the laws." In the Slaughterhouse Cases15 (1873), the 

Supreme Court held that the Fourteenth Amendment provided freed slaves only with the 

rights related to national citizenship, not those related to citizenship as defined by the states. 

The 15th Amendment provides in section 1, “The right of citizens of the United 

States to vote shall not be denied or abridged by the United States or by any State on account 

of race, color, or previous condition of servitude." 

§1.4: Reconstruction 

A Republican Congress sponsored “Reconstruction” of the post-war South partly to 

overturn the Black Codes and the reactionary southern governments that enacted them. 

Reconstruction laws, policies, and federal troops protected African Americans’ right to vote, 

resulting in majority-African American Reconstruction governments.16  

The Wartime Amendments gave Congress the power to pass legislation to protect the 

freed slaves. Congress then passed the Civil Rights Acts of 1866, 1870, 1871, and 1875. 

The Civil Rights Act of 1866 confirmed African American citizenship, their right to 

sue in court, to engage in contracts, and to hold and deal in property (real and personal). The 

1866 Act is still good law, and is presently codified in the United States Code as 42 U.S.C. § 

1981 and § 1982. In addition, since the Thirteenth Amendment rather than the Fourteenth 

                                                 
* The Supreme Court in 1883 held that Congress can use the Thirteenth Amendment not only to end slavery 
but also to “pass all laws necessary and proper for abolishing all badges and incidents of slavery.” The 
Civil Rights Cases, 109 U.S. 3, 20 (1883). Today, many minority communities still face the “badges” 
(symbols) of racism, and even some of the incidents (legal relations) of slavery as well.  A plaintiff alleging 
a Thirteenth Amendment violation does not have to prove intentional discrimination (Memphis v. Greene, 
451 U.S. 100 (1981) or state action (Runyon v. McCrary, 427 U.S. 160, 179 (1976). Further discussion is 
beyond the scope of this book, but see, e.g., Douglas L. Colbert, Liberating the Thirteenth Amendment, 50 
HARV. C.R.L. REV. 1, 2 (1995) and William M.Carter Jr., Race, Rights, and the Thirteenth Amendment: 
Defining the Badges and Incidents of Slavery, 40 U.C. DAVIS L. REV. 1311, 1313 (2007) 
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Amendment is its foundation, the 1866 Act reaches the discriminatory conduct of private as 

well as state actors. 

Section 1981 provides 

all persons within the jurisdiction of the United States shall have the same 
right in every State and Territory to make and enforce contracts, to sue, be 
parties, give evidence, and to the full and equal benefit of all laws and 
proceedings for the security of persons and property as is enjoyed by white 
citizens, and shall be subject to like punishment, pains, penalties, taxes, 
licenses, and exactions of every kind and no other.17  
 

Responding to terrorist attacks upon freed slaves by organizations such as the Ku 

Klux Klan, Congress passed a series of laws called “Enforcement Acts” to prevent violence 

and intimidation against individuals attempting to exercise their constitutional rights. One of 

these Acts was passed in 1870 (now codified as 42 U.S.C. § 1971) and two in 1871 (one has 

since been repealed; the other is presently codified at 42 U.S.C.A. § 1983). 

A key focal point of the 1870 Act was the right to vote, and the misuse of one’s 

position as an election officer to inhibit the right to vote. The Supreme Court eviscerated the 

Enforcement Acts’ voter protection in U.S. v Reese18 (1875). Reese dismissed an indictment 

against election inspectors that refused to count the votes of African Americans, because the 

statute, and the Fifteenth Amendment, only spoke to preventing African Americans from 

voting!19 Though direct voter intimidation by public officials was unconstitutional and 

illegal, election fraud was not.  

In US v. Cruikshank20 (1875), the US Supreme Court dismissed an indictment 

brought under the 1871 Act against a mob of whites who murdered more than one hundred 

African Americans, because the Fourteenth Amendment gave Congress power only over state 

action, and not the acts of individuals, per the Civil Rights Cases. 21  Thus, federal authorities 

could not use the Enforcement Acts, passed to stem Ku Klux Klan activity, to indict members 

of the Klan.  

The 1875 Act secured equal access to public accommodations, and prohibited 

exclusion of African Americans from jury duty.  

§1.5: The End of Reconstruction  

While Congress promoted Reconstruction, the other branches of the federal 

government moved to undermine it. 

The White House ended its support in 1876. In the context of a tied national election, 

Republican Presidential Candidate Rutherford Hayes agreed to withdraw Union troops from 
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the South in exchange for Democratic Presidential Candidate Samuel Tilden’s electoral 

votes. This “Compromise of 1877” ended Reconstruction and returned the South to its pre-

war civilian leadership. 22   

The Supreme Court resisted Reconstruction in many instances as well. Until the late 

twentieth century, the courts barely mentioned the Thirteenth and Fifteenth Amendments, 

much less enforced them.  

For example, in the Civil Rights Cases (1883) defendants challenged the Civil Rights 

Act of 1875, which prohibited innkeepers, proprietors of public establishments, and owners 

of public conveyances from discriminating against African Americans in public 

accommodations. 23  

The Supreme Court upheld the law insofar as it prohibited discrimination that was the 

product of governmental action. The Court held, however, that the equal protection clause of 

the 14th Amendment did not prohibit private acts of discrimination.24 Although Congress 

expressed its authority in broad and sweeping language, the Supreme Court interpreted that 

power as limited by the “no state shall” language of the Amendment’s first section. Simply 

put, Congress was powerless to remedy discrimination by one individual against another 

individual. Congress could only prevent state actions that deprived their citizens of 

constitutionally granted rights.  

Justice John Marshall Harlan, in a vigorous dissent, argued that the Court’s action 

revived the odious Dred Scott opinion’s disregard for the rights of African-Americans.25 

 Harlan also dissented in Plessy v. Ferguson, decided some thirteen years after the 

Civil Rights Cases.  

Homer Adolph Plessy was born in New Orleans, Louisiana. Plessy was an 

“octoroon” (seven-eighths white and one-eighths African-American).  Census takers 

classified his parents as free people of color—“Creoles,” of mixed African, French and 

Spanish ancestry.26 Plessy seems to have led a rather ordinary life until he became vice-

president of the Justice, Protective, Educational, and Social Club in 1887- a group dedicated 

to reforming public education in New Orleans.  

Plessy believed he had the right to travel in a “whites only” railroad car in Louisiana, 

perhaps on business for his club.27 He sat in the white section of the train, but “was forcibly 

ejected with the aid of a police officer, and imprisoned in the parish jail to answer a charge of 

having violated the [segregation laws],” after refusing to sit in the “colored” section.  
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Because of his African ancestry, the authorities tried and convicted Plessy for 

violating Louisiana's racial segregation laws. He appealed to the Supreme Court, which 

rejected his claim, upholding “the right of a state to pass a statute providing for separate 

railway carriages for the white and colored races.” The Supreme Court in Plessy v. Ferguson 

(1896) held that this state action enforcing racial segregation of private or public facilities did 

not violate the U.S. Constitution as long as the separate facilities were "equal." 28  

The Court said that the Fourteenth Amendment’s purpose was to equalize the 

treatment of African Americans and whites, but that “it could not have been intended to 

abolish distinctions based upon color, or to enforce social, as distinguished from political 

equality, or a commingling of the two races upon terms unsatisfactory to either.”29 Justice 

Harlan, in dissent argued, “Our Constitution is color-blind, and neither knows nor tolerates 

classes among citizens."30 

The “separate-but-equal" segregation laws the Court upheld severely limited civil 

rights for African Americans well into the mid-twentieth century. The regime of "separate but 

equal," nicknamed “Jim Crow” after a hapless slave character in a minstrel show, 31 separated 

whites from African Americans in their access to municipal services of all kinds, schools 

most importantly.  

Jim Crow laws suppressed African Americans through segregation, denying them 

equal right to the use of public and private accommodations, such as transportation, housing, 

restaurants, theaters, doctors’ offices, barber, and beauty shops. 32  De jure (“legal”) 

segregation prevented African Americans from exercising their citizenship and voting rights 

for nearly one hundred years, as well as limiting their access to education, medical care, and 

other goods and services to which most white Americans enjoyed full access. 

The purpose of Jim Crow was to insure that blacks accepted their inferiority to whites 

and demonstrated it by actions, words, and manners.33 White violence, public and private, 

policed the color line as well as the Jim Crow customs that supported it, creating a system of 

state terrorism in the South.34   

§1.6: The Civil Rights Movement 

A New Mood 

In 1905, the Niagara Movement formed to fight Jim Crow. The NAACP, founded in 

1909, continued the Movement with an anti-lynching campaign in Congress and eventual 

litigation struggles against segregation.  
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African Americans began using demonstrations to advance their rights and promote 

social change during World War II. African American soldiers returning from World War I 

faced savage beatings and sometimes death when they asserted a sense of manhood and 

accomplishment. By World War II, however, President Franklin Roosevelt had come to 

depend on African American votes in the urban North; as a result, Northern African 

Americans began to feel a certain sense of entitlement.  

In this climate, African American soldiers were no longer willing to accept the level 

of segregation and discrimination they faced during the previous war. Northern African 

American soldiers sent to the South for training overstepped the bounds of segregation and 

got into fights with local white citizens.  African American-owned newspapers protested any 

mistreatment the soldiers faced. Labor leader A. Philip Randolph threatened a march on 

Washington, D.C. by hundreds of thousands of African Americans in 1941 to protest job 

discrimination in defense industries and the military. To avoid this protest, President 

Roosevelt issued Executive Order 8802, reaffirming the “policy of full participation in the 

defense program by all persons, regardless of race, creed, color, or national origin.” 35 

Schools Remain Segregated 

During the century before Brown v. Board of Education,36 all African American 

children in the South (and many in the North) attended segregated schools.  

Plessy specifically approved separate “but equal” schools for African American 

children.37  However, the African-American schools were inferior in virtually every respect 

to those white children attended. Poorly maintained, crumbling, often with no indoor 

plumbing and located far away from their homes, Jim Crow segregated schools hardly 

provided African American children an  “equal” education.  

Harlan’s Plessy dissent echoed in the Supreme Court’s Brown v. Board of Education 

opinion (1954), which ruled that segregated pubic schools violated the Fourteenth 

Amendment.38   

Charles Hamilton Houston, James Nabrit, and Thurgood Marshall – NAACP 

Attorneys and Howard University Law Professors--engineered the legal strategy for 

overcoming school segregation in the courts.  

They started at the graduate level, figuring it would not be cost-effective for states to 

provide separate but equal facilities for adults. Almost twenty years before Brown, in 

Missouri ex rel. Gaines v. Canada,39 Houston argued that the state of Missouri denied 

African-American students an equal legal education.   
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The University of Missouri School of Law did not admit African-American students, 

who had to study law in a bordering state. The Court said that this system was 

unconstitutional, and that if separate accommodations were not available within the state of 

Missouri, the African-American student must attend to the white school.  Similar cases 

followed.40 

The Houston team worked their way down to the public schools, eventually winning 

the landmark Brown decision in 1954. Oliver L. Brown, the named plaintiff in Brown v. Bd. 

of Education, worked as a welder for the Santa Fe Railroad and was a divinity student.41 

Brown's daughter Linda, a third grader in Topeka, Kansas public schools, had to walk six 

blocks to her school bus stop to ride to Monroe Elementary, her segregated African American 

school. Sumner Elementary, a white school, was only seven blocks from her house. She daily 

passed several other white-only schools en route.  

Oliver Brown initially contacted a Topeka attorney about his concerns, who referred 

him to the local NAACP chapter. He then joined the NAACP lawsuit already in progress. 

The NAACP leadership directed each of the parents to attempt to enroll their children in the 

closest neighborhood school in the fall of 1951. School authorities refused to enroll the 

children, directing them instead to segregated schools.  

Linda Brown Thompson later recalled the experience in a 2004 PBS documentary: 

... Well, like I say we lived in an integrated neighborhood and I had all of 
these playmates of different nationalities. And so when I found out that day 
that I might be able to go to their school, I was just thrilled, you know. And I 
remember walking over to Sumner school with my dad that day and going up 
the steps of the school and the school looked so big to a smaller child. And I 
remember going inside and my dad spoke with someone and then he went 
into the inner office with the principal and they left me out ... to sit outside 
with the secretary. And while he was in the inner office, I could hear voices 
and hear his voice raised, you know, as the conversation went on. And then 
he immediately came out of the office, took me by the hand and we walked 
home from the school. I just couldn't understand what was happening because 
I was so sure that I was going to go to school with Mona and Guinevere, 
Wanda, and all of my playmates. 
 

Plaintiffs’ lawyers argued that forcing children to attend segregated schools caused 

them psychological damage, and urged the Court to recognize that separate schools were 

“inherently” unequal. On May 17, 1954, a unanimous Supreme Court decision found for the 

African American parents, requiring state governments to end school segregation. 
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In the Brown decision, the Supreme Court acknowledged that education was such an 

essential component of child development that it was doubtful that a person could succeed in 

America without it. Refusing to apply Plessy v. Ferguson, Brown ruled that formal 

segregation was inherently unequal, laying the moral groundwork for the civil rights 

movement that followed.   

The Civil Rights Movement Takes to the Streets 

After Brown, African-American resistance to second-class citizenship, racial 

segregation, and discrimination reached unprecedented levels.42  African-Americans 

challenged racial inequality with strategies such as civil disobedience, nonviolent resistance, 

marches, protests, boycotts, “freedom rides,” and rallies, which often received national media 

attention.43  

Brown opened a pathway for the civil rights movement to mobilize the black 

community to eliminate discrimination in public accommodations, employment, and voting 

rights, creating the broad-based grass roots movement of the 1960s. The struggle to expand 

civil rights for African Americans involved, among others, the Congress of Racial Equality 

(CORE), the National Association for the Advancement of Colored People (NAACP), the 

Student Nonviolent Coordinating Committee (SNCC), the Southern Christian Leadership 

Conference (SCLC), and the Urban League.  

President John F. Kennedy issued executive orders in 1961 and 1962 to protect 

minority rights in voting, employment, housing, transportation, and education.  These set the 

stage for further federal initiatives. 

In the spring of 1963, American TV stations broadcast worldwide images of 

Birmingham, Alabama police beating peaceful demonstrators, attacking them with police 

dogs, spraying them with water hoses, then arresting them and throwing them in jail.44 

Concerned about the country’s international reputation during the Cold War, President 

Kennedy sent a major piece of civil rights legislation to Congress on June 19, 1963. The bill 

faced fierce opposition in both the House and Senate. 

The Civil Rights Movement’s “March on Washington for Jobs and Freedom” took 

place a few months later, in August 1963; Kennedy’s assassination came only a few months 

after that, in November. Vice-President Johnson, who succeeded him, became a strong 

supporter of civil rights and pushed several landmark bills through Congress.  

The most important of these are the Civil Rights Act of 1964, the Voting Rights Act 

of 1965, and the Fair Housing Act of 1968. Some viewed the Civil Rights Act of 1964, 
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signed into law by President Johnson July 2nd, 1964, as a tribute to the slain President. The 

Civil Rights Act of 1964 addressed discrimination, chiefly in public accommodations and 

employment. 

Importantly, Congress based the Civil Rights Act of 1964 on the Commerce clause of 

the Constitution rather than the Fourteenth Amendment. As such, the "state action” 

limitations of the Fourteenth Amendment (per the Court’s ruling in the Civil Rights Cases) do 

not apply, and the actions of private citizens are covered. It does mean, however, that the 

activities regulated must have some effect upon interstate commerce. Congress strengthened 

its reach in this regard by making the Act applicable to any person, program, or entity that 

received federal funds (Title VI). 

Title II of the 1964 Act (public accommodations) makes it illegal for the provider of 

any public accommodation (restaurants, hotels, public transportation) to discriminate against 

a potential customer or client because of race. The government agency with primary 

jurisdiction over Title II is the Civil Rights Division of the U.S. Department of Justice. (Title 

II reaches essentially the same conduct as  the Civil Rights Act of 1875 provisions that the 

Supreme Court struck down in the Civil Rights Cases.) 

Title VI of the 1964 Act (nondiscrimination in federally assisted or sponsored 

programs), makes it illegal for the provider or sponsor of any federally assisted program to 

discriminate against a potential customer or client because of race. The government agency 

with primary jurisdiction over Title VI is the Civil Rights Division of the U.S. Department of 

Justice.45   

Title VII of the 1964 Act (employment discrimination)  prevents an employer from 

discriminating against any person because of race, color, religion, sex, or national origin. 

This applies to hiring, firing, promotions, pay, training, or other workplace conditions. The 

government agency with primary jurisdiction over Title VII is the Equal Employment 

Opportunity Commission (EEOC). 

The Voting Rights Act of 1965 declares that everyone's vote is equal. The Act takes 

specific steps to keep local authorities from shutting voters out of the political process 

because of their race or other suspect criteria. The government agency with primary 

jurisdiction over The Voting Rights Act is the Civil Rights Division of the U.S. Department 

of Justice. 

The Fair Housing Act of 1968 holds that a person cannot refuse to sell a house or 

rent an apartment because of the buyer or renter's race, color, national origin, religion, or sex, 
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(family status and disability were added as new “protected categories” when the Act was 

amended in 1988). In addition, no one can refuse to make a mortgage loan because of the 

borrower's race, color, national origin, religion, or sex (and, as of 1988, because of the 

borrower’s family status or disability.) The government agency with primary jurisdiction 

over The Fair Housing Act is the Department of Housing and Urban Development (HUD) 

and, in particular, its Office of Fair Housing Equal Opportunity (OFHEO) 

§1.7: Backlash: The End of the Civil Rights Era 

After 1968 and the assassination of Dr. Martin Luther King, Jr., the Civil Rights 

Movement began to lose momentum. In addition, Brown v. Board’s use of the “color blind” 

approach to civil rights ( from Justice Harlan’s dissent in Plessy), while politic in 1954, had a 

serious flaw. The law and the Constitution had oppressed and disfranchised African-

Americans by seeing color. It is by seeing color, not with “color blindness,” that those 

wrongs needed righting. The problem with the more abstract (though more politically 

palatable) color-blind approach is that it gives special protection to classes of people, 

including whites, who were never enslaved, never even subjected to segregation.  

Thus, today's Supreme Court will not permit a remedy for historic African American 

oppression if they feel it infringes on white people’s Fourteenth Amendment rights. This has 

proven an ultimate “Achilles heel” in the doctrine of Brown v. Board of Education, which 

relies heavily upon the Harlan approach. Ultraconservatives have exploited this weakness, 

arguing that remedies for African American oppression constitute “racism in reverse.” 46 

The ultraconservative movement, set back by Barry Goldwater’s landslide loss to 

Lyndon Johnson in the1964 President Election, gained strength under President Richard 

Nixon. President Nixon launched a right-wing campaign to control the White House, and to 

change the composition of the Court.  He called that campaign the “Southern Strategy.” 

 The “Southern Strategy” consisted of subtle and not so subtle appeals to American 

racism,47 in order to capture the votes won by segregationist Alabama Governor George 

Wallace as an Independent candidate in 1968.48 Wallace took 13.9% of the popular vote, 

higher than any other independent Presidential candidate since Teddy Roosevelt in 1912 and 

not surpassed by another until Ross Perot in 1992.  

The Southern Strategy gave Republicans the White House in seven out of the ten 

elections between 1968 and 2008, when Barack Obama was elected. Controlling the White 

House, ultraconservatives in the Republican Party gained a virtual monopoly on the 
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nomination of US Supreme Court Justices. During that time, Republican Presidents put 

twelve justices on the Supreme Court; the Democrats, only two.  

The result is a Supreme Court much less friendly toward minority rights than the 

Court that gave us Brown in 1954. Ultraconservatives during this period have been able to 

change the constitutional law of the United States with regard to civil rights without 

amending the constitution itself.49 

The Southern Strategy placed the Republican Party, the “party of Lincoln,” on a firm 

anti-civil rights course. The Party also gained control of the House and Senate after 1994, and 

regained the White House in 2000, achieving a dominance of the Federal Government that 

continued until 2006. Even after the Democrats recaptured Congress, ultraconservative 

Republican ideologues still dominated the national discourse. 

1968- 2008 
PRESIDENTIAL ADMINISTRATIONS: 7/3 

SUPREME COURT JUSTICES: 12/2 

 
Washington v. Davis51 (1976), decided under Nixon’s new Chief Justice Warren 

Berger, was the first to case after Brown to limit rather than expand African American rights 

under the Fourteenth Amendment’s Equal Protection Clause. In Davis, the plaintiffs were 
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David Hackett 
Souter50 

1990-2009 REPUBLICAN George H.W. Bush 

Clarence Thomas 1991-present REPUBLICAN George H.W. Bush 
Ruth Bader Ginsburg 1993-present DEMOCRAT Clinton 
Stephen Gerald 
Breyer 

1994-present DEMOCRAT Clinton 

John Glover Roberts, 
Jr. 

2005-present REPUBLICAN George W. Bush 

Samuel A. Alito, Jr. 2006-present REPUBLICAN George W. Bush 
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African American applicants for officer’s positions on the District of Columbia police force. 

Police recruitment procedures included a screening test that more African American 

applicants failed than white.52  

The Burger Court held that discrimination does not violate the Equal Protection 

Clause unless the plaintiff can prove it was intentional, a much more stringent standard than 

the one the Warren Court applied. Direct evidence of intent, like “eyewitness testimony” of a 

defendant’s mental process, is rarely available.53 

 According to the Court, the disparate impact on different races resulting from a test 

does not establish discrimination under the Fourteenth Amendment. The plaintiff must prove 

a racially discriminatory purpose to show a Fourteenth Amendment violation. The Court 

found that the test reasonably related to the requirements of the police-training program, and 

that plaintiffs failed to prove discriminatory intent. In other words, the police department was 

“color blind.” 

Anti-Affirmative Action 

EMPLOYMENT 

President Lyndon Johnson launched affirmative action programs to increase the 

representation of minorities in areas of employment from which they had been historically 

excluded.54 His Executive Order 11246 (1964) required affirmative action provisions in all 

Federal government contracts.55  

By 1989, an increasingly ultraconservative Supreme Court ruled against affirmative 

action programs in employment in Richmond v. J.A. Croson Co. It imposed the “strict 

scrutiny” standard of constitutional review to determine if an affirmative action program had 

gone “too far,” and discriminated in reverse, against members of the majority group. 56  A 

similar ruling in Adarand v Pena (1995) followed Croson. 

Ultraconservatives argue that America is a “post-racial” society, not needing 

affirmative action, or even civil rights laws (to protect African Americans) at all; and yet at 

the same time argue that whatever problems African Americans face are based on race. Here 

is a sample from Roger Clegg, writing in the National Review, attacking affirmative action. 

 
For those who support racial preferences, the deep-down justification for 
them remains a sense that they are needed to "make up" for past 
discrimination against certain groups. But this justification won't wash, as the 
days of Jim Crow recede further into the past, and as it becomes obvious that 
the remaining social problems — whomever they afflict — have little, and 
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less and less, to do with discrimination [and more to do with dysfunctional 
African American families and African American’s disrespect for learning].57 
 

In Ricci v. DeStefano, 129 S.Ct. 2658 (2009) white firefighters filed a reverse 

discrimination lawsuit stemming from a City of New Haven firefighter’s promotion test. In a 

5-4 decision, the Court’s ultraconservative majority  ruled that the city of New Haven 

violated Title VII by discarding the results of a firefighter promotion test where white 

applicants did disproportionately better than Black applicants did.   

The Court also signaled it would support New Haven if the African American 

firefighters sued. This is the most explicit “go ahead” the Court, encouraging employers to 

feel free to use tests that disproportionately affect racial minorities. 

At the same time, the Court has significantly empowered white employees claiming 

not only discrimination in reverse, but also primary discrimination charges against black 

employers.   

In Hague v. Thompson Distribution Co, five white employees sued their black 

employer for racial employment discrimination because he terminated and replaced them 

with black employees.58 The Court of Appeals held that sufficient background circumstances 

existed to allow terminated white employees to create an inference that their black supervisor 

had reason or inclination to discriminate invidiously against them; however, the employees 

failed to establish that the employer’s proffered reason for termination was pretext. In EEOC 

v. Great Atlantic & Pacific Tea Co. a white male worker prevailed in his Title VII claim 

against his Black supervisor for unlawful termination due to race, winning compensatory 

damages.59  

EDUCATION 

In their 2004 case against the University of Michigan, ultraconservatives hit at both 

the law school and the undergraduate school, winning at the undergraduate level. The 

undergraduate school plaintiff was Jennifer Gratz, a white female and resident of the state of 

Michigan. Gratz applied to the University of Michigan as an undergraduate, but she was 

waitlisted and finally denied admission the following April.  

 In 1997, after working with a professor at the University of Michigan, she 

discovered that the University was using affirmative action in admissions.  In 1997, Gratz 

filed suit against the University. On June 23, 2003, the U.S. Supreme Court struck down the 
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University’s preference programs but, in a companion case, allowed the University’s Law 

School to continue using race in admissions. 

Gratz now leads the Michigan “Civil Rights Initiative,” an organization working to 

end affirmative action not only in academic admissions, but in government contracts as well. 

The name of the organization evokes the moral authority of the 1950s Civil Rights 

movement, but “in reverse.”   

On Monday, December 4, 2006, civil rights activists from across the nation marched 

and rallied at the U.S. Supreme Court when it heard oral arguments in Parents Involved in 

Community Schools v. Seattle School District No. 1.60  

The panel deciding these cases had become if anything, even more conservative than 

the Court that heard the Grutter case. The new Chief Justice, John Roberts, is at least as 

conservative as Chief Justice Rehnquist who he replaced. Justice Samuel Alito is 

considerably more conservative than Sandra Day O’Connor (author of the Grutter majority 

opinion) who he replaced.61 

Seattle School District No. 1 had an open choice system for school attendance. When 

a particular school received more requests for attendance than it had space, the District used 

four tiebreakers to determine student admission to the oversubscribed school62.  

First, District officials gave a preference to students with siblings already attending 

the school. Second, the officials considered the race of the student applicant, and attempted to 

promote racial balance as they assigned students. Third, officials considered the distance 

from the student’s home to the school in question. Authorities first admitted those that lived 

closest to the school. Fourth, officials used a random lottery for any students not placed in the 

first three steps.63  (Rarely reached) 

White parents in the Seattle schools challenged the school system’s policy of 

considering race when allocating students. The purpose of the school policy was to attempt to 

create racial balance. However, the white parent petitioners in the Seattle case interpreted 

Grutter v. Bollinger and Gratz v. Bollinger to condemn racial balancing.64 The Supreme 

Court sided with the white parent petitioners.65 

Meredith v. Jefferson County Board of Education, the companion case to Seattle 

Schools, involved a school policy that was more explicitly “affirmative action.”66 Jefferson 

County was a de jure segregation school district, under a desegregation decree since 1975.  

Housing in Jefferson County is largely segregated along racial lines, so assigning 

students to their neighborhood school results in a substantial number of racially segregated 
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schools. However, though white and African American neighborhoods are separate and 

distinct, they are physically close enough to one another that with some tweaking of pupil 

assignment, racial integration could be achieved.  

The Board of Education’s “Student Assignment Plan” used “managed choice” to 

create a system in which no school was less than 15% or more than 50% African American. 

The plan involved multiple strategies for achieving racially integrated schools including 

majority-minority transfer requests, grouping schools into clusters, and adjusting school 

attendance areas. 

White parents petitioning to overturn the Assignment Plan argued that the policy was 

“race-conscious” and not narrowly tailored. 67 They contended that the use of race in school 

assignment can only be justified if the Court approves the idea that African American 

students in “their own environment”68 are worse off socially and educationally.69 Here again, 

the Supreme Court sided with the white parent petitioners.70 

The Court vote in the consolidated decisions was 5 to 4. 

 Justices Roberts, Scalia, Thomas, and Alito joined in an opinion banning the use of 

race in school pupil assignment plans in the absence of prior proven, intentional 

discrimination. Roberts’ opinion would permit school districts to use such assignment plans 

to pursue diversity, but only in a very narrowly tailored fashion. The majority claimed the 

school districts in this case had strayed too far from Grutter, focusing too heavily on racial 

diversity.71 Justice Kennedy concurred, but would not have so tightly restricted school 

districts’ discretion to use race-conscious pupil assignment. 72  

The four dissenting Justices --Breyer, Stevens, Souter and Ginsburg joined in an 

opinion charging that using race to desegregate schools is not the same as using race to 

segregate them. “[I]t is a cruel distortion of history to compare Topeka, Kansas, in the 1950s 

to Louisville and Seattle in the modern day," they said. 73  

Restricting Other Civil Rights Remedies 

Most civil rights law today distinguishes between injuries suffered by an individual 

and injuries suffered by a group of people. Under the regime of today’s ultraconservative 

Supreme Court majority, a person complaining of the first, “disparate treatment,” can only do 

so by proving the aggressor intentionally singled him or her out because of race. As you can 

imagine, that is not easy to prove in court.74  

A person complaining of the second, “disparate impact,” does not have to show the 

aggressor singled him or her out with the intent to do harm. Instead, the victim need only 
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show the aggressor embarked on a course of conduct that any reasonable person should have 

known would injure members of a group of people protected by the law, such as African 

Americans. Today’s ultraconservative Supreme Court majority permits disparate impact 

cases to go forward only where the government, usually the Department of Justice, brings the 

case, or an individual brings a  case under a civil rights statute with a special provision 

permitting them to do so.75 

Disparate Treatment 

A person who engages in disparate treatment intentionally denies civil rights to a 

member of a “protected class.” Such “protected classes” include race, color, religion, sex, or 

national origin. The defendant must intend to deny the right because of the person's race, for 

example. An employer does not commit illegal discrimination if he denies an employee a 

promotion because that person does not have the requisite experience or training. However, 

an employer who refuses to promote an otherwise qualified employee solely because she is 

African-American breaks the law. If the same employer refuses to promote an African 

American woman to supervisor, stating that he does not believe white workers will respect 

her authority, the employer breaks the law.   

Direct evidence of discriminatory motive is difficult to obtain, so courts will on 

occasion infer discriminatory motives from the facts of the case. This is a bit like 

circumstantial evidence. First, the plaintiff shows that he or she is a member of a protected 

class, a formality in most cases.  

Then, the plaintiff must allege facts, which, if proved, constitute illegal 

discrimination. Disparate treatment plaintiffs usually allege they suffered harassment or 

unreasonable inconvenience when requesting a consumer good or seeking to rent an 

apartment when they had the money to pay, or suffered ill treatment when applying for a job 

for which they were qualified. 

 Finally, the plaintiff usually needs to show that the goods, services, or position 

remained available to other seekers who were not members of a protected class. This 

circumstantial evidence raises a presumption, called a prima facie case, that the defendant 

treated the plaintiff differently from members of the majority group and did so with intent to 

discriminate. 

Disparate Impact 

The second theory of discrimination that a victim may assert is disparate impact. 

Discrimination occurs by “disparate impact” when seemingly neutral practices and policies 
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have a disproportionate, adverse effect on members of a protected class. Plaintiffs normally 

prove disparate impact with statistical evidence that creates a presumption, a prima facie 

case, suggesting that the defendant intended to discriminate.  

The pattern should be such that the only reasonable explanation for the outcome is 

that the defendant had a hidden practice of discrimination--– all the employees in a company 

are white, or all the tenants in an apartment building are white. While the plaintiff cannot 

prove defendant’s subjective intent, disparate impact raises that presumption. 

Then, the defendant can offer rebuttal evidence, primarily by offering a different, 

plausible explanation for the disparity. The burden of proof then shifts back to the plaintiff to 

demonstrate that the reason offered by the defendant is a “pretext,” or phony excuse for the 

disparity when, in fact, the reason was discrimination.  

It is hard to prove that the defendant is lying, because few people today will admit to 

overt racism. Rather, the plaintiff has to poke holes in the defendant’s explanation. They can 

do this, for example, by showing that the policy’s discriminatory effects were foreseeable and 

other, nondiscriminatory alternative approaches were available.  

In the employment arena, height requirements typically screen out members of 

certain protected classes whose ethnic background includes short stature. The plaintiff would 

need to show that there is no reasonable relation between the policy adopted and its stated 

objective. Height is necessary for some jobs, but not for others. A plaintiff might also show 

that the defendant’s application of the policy was inconsistent, that defendant gave certain 

people waivers on height and those individuals were members of the majority group. 

Ultraconservatism and Racism 

Today, significant social, economic, and political disparities between African-

Americans and European-Americans remain. African Americans no longer live as slaves, nor 

does law segregate them, but there is still much work needed to reduce and eventually 

eradicate the vestiges of slavery and segregation. Equality is still a good ways off, and as 

long as racial inequality persists, racist beliefs and stereotypes will persist, to explain the 

inequality.76  

Parents or other authority figures transmit racial stereotypes to children when they are 

very young, such as how a “typical” member of a given racial group behaves.77  Children 

then internalize these discriminatory beliefs deeply, and act upon them unconsciously 

throughout their lives.78 Research indicates these beliefs continue even in the face of 

conflicting evidence. Events debunking racist stereotypes that affect parents while their 
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children are still with them might have a greater impact—such as the affect of the civil rights 

movement on the parents of the Baby Boom generation.  

In addition to childhood lessons, the American media reinforces racist stereotypes.79 

TV news broadcasts bombard the public with images of African Americans being arrested, 

living in poor and dangerous neighborhoods, homeless or destitute.80  Movies and television 

present African Americans as dangerous or ridiculous, or both.81  These pervasive images 

bedevil even middle class African Americans, typed by race rather than class. 82 

Racism thus helps perpetuate and reinforce popular, lingering, and dangerous 

stereotypes and negative misconceptions of African Americans.  

Over the nearly one hundred fifty years since the end of slavery, conditions for 

African-Americans have gradually improved. However, African-Americans as a group still 

lag behind in almost every index of social well-being and development.83 Large gaps remain 

in employment, housing, and educational opportunity; in health, wealth,84 and income; and in 

political representation. A system of de facto segregation confines African-Americans to 

neighborhoods with poorly funded schools, deteriorating housing, declining municipal 

services, and limited employment opportunities. 

Under ultraconservative policies, not only did segregation increased in public 

elementary and secondary schools, but racial profiling and hate crimes increased as well. 

Ultraconservative hegemony in our political discourse brought a general atmosphere of 

permissiveness, if not encouragement, toward racist impulses.  

Racial Profiling 

Police racial profiling gained a measure of legitimacy after the “9/11” terrorist attack, 

but it was applied so consistently before that time against African American motorists, in 

particular, that arrestees often said they had been charged with “driving while black.” Today, 

African-Americans face ill-treatment, harassment, or worse by law enforcement officials as 

they drive, walk, and fly. African-American Professor Henry Louis Gates of Harvard was 

arrested and handcuffed for “disorderly conduct” in his own home.85 

Ironically, the Civil War era Enforcements Acts designed to counter the influence of 

the Ku Klux Klan are available today to address racial profiling The Klan is a shadow of its 

former self (though new hate groups have arisen, see Chapter Two). Police misconduct such 

as racial profiling and police brutality, however, has given a “state action” face to racist 

violence.  
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The Enforcement Acts stand for the proposition that a government agent cannot treat 

a person as a suspect of illegal or criminal behavior because of the person’s race, ethnicity, or 

national origin. Police may treat a person as a suspect only because of their behavior or 

because of independent information that the officer receives. The government agency with 

primary jurisdiction over racial profiling is the Civil Rights Division of the U.S. Department 

of Justice. 

Hate Crimes 

African-Americans are also the special target of hate crimes. Klan Internet hate sites 

and similar sites from a host of imitators promote hate crimes far more extensively and 

effectively than the KKK rallies of yesteryear. Hate crimes against African-Americans have 

spiked since President Obama’s election.86 

A "hate crime" is a crime in which the offender's conduct was motivated by hatred, 

bias, or prejudice, because of the victim’s race, color, religion, national origin, ethnicity, 

gender, or sexual orientation. Because of the Supreme Court’s post-Civil War ruling in U.S. 

v. Reese, the federal government has no power to pursue private perpetrators of hate crimes 

under the Fourteenth Amendment. The Amendment thus leaves punishment of hate crimes to 

the states. In 1993, the Supreme Court held these statutes generally constitutional, providing 

that they regulate actions rather than speech.87 The government agencies with primary 

jurisdiction over hate crimes are state human rights agencies and local police departments. 

§1.8: Minority Rights in the Age of Obama 

President Obama’s 2008 victory means many things to many people. He won 53% of 

the popular vote, leading by about the same 7 percentage points at the finish as he did for 

most of the race. He won 365 electoral votes to McCain's 173, and took 29 states to 

McCain’s 22.  

Many people saw the election to the nation’s highest office of a person of African 

descent, Barack Obama, as a sign that America’s long struggle with racism was over. Indeed, 

Obama’s election gave the world hope that America might be able to set aside some of her 

old ways and move into a “new era of change.” Nearly a year after Obama’s election, the 

Senate passed a resolution apologizing for slavery and Jim Crow.88 (However, the Senate’s 

states that this apology cannot, in any way, be used as standing to justify reparations.89) 

Author Tim Wise believes Obama’s election gave solace to whites looking for an 

excuse to declare America’s racial problems over and done with.90  Their rush to judgment 
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may well mask the seriousness of the country’s continuing racial inequality.91   Obama 

himself catered to these beliefs by presenting himself as a post-racial candidate to gain white 

support.92  Ironically, Obama’s election, by reinforcing whites’ belief that the United States is 

some kind of  color-blind meritocracy, may potentially make it harder to address ongoing 

institutional racism in our society.93 

Obama's election did not create a post-racial society in America. Despite his 

individual success, African Americans still face white privilege and discrimination in 

virtually every aspect of social life, as this book demonstrates. As indicated earlier, racist 

hatred and violence actually escalated during and after the Obama’s election, rather than 

diminishing.  

Further, African-Americans continue to face discrimination at the hands of police and 

other law enforcement agencies despite Obama’s election.94  Many African-Americans feel 

that the police endanger their constitutional rights rather than protecting them.95   

The most glaring example was the case of Obama’s friend, Prof. Henry L. Gates of 

Harvard, arrested and handcuffed in his own home (for disorderly conduct) seven months 

after Obama took office. Obama’s response was to invite Gates and the arresting officer to 

the White House for a beer!96 The officer issued a statement that “there will be no apology.”97 

Obama’s Attorney General, Eric Holder, has emerged as a much stronger voice 

against racism than the President himself. Holder called America a “nation of cowards” when 

it came to race relations,98 a remark from which President Obama quickly distanced himself.  

Early in 2009, Attorney General Eric Holder commented, “on Saturdays and Sundays 

America in the year 2009 does not, in some ways, differ significantly from the country that 

existed some fifty years ago.”99   

Holder has promised that “[t]hrough its work and through its example this 

Department of Justice, as long as I am here, must - and will - lead the nation to the "new birth 

of freedom" so long ago promised by our greatest President. This is our duty and our solemn 

obligation.” 100 In later Congressional testimony, Holder stated that he was committed to 

protecting civil rights by emphasizing the traditional enforcement policies, as well as making 

the Civil Rights Division of the DOJ “stronger and better equipped to address today’s civil 

rights challenges.”101 Further, on October 6, 2009, the Attorney General stated that his 

priority was to ensure that the Civil Rights Division “continue[s] to advance the interests of 

justice and equal protection for all Americans.”102 
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The test of Holder’s mettle may well be in his approach to Title VI. Title VI covers 

federally funded or subsidized programs and activities carried on by federal agencies, state 

and local agencies, and even private companies and individuals. The Supreme Court in 

Alexander v. Sandoval sharply restricted individual access to Title VI,103 but the Justice 

Department has full power under the statute. The DOJ can sue any recipient of federal funds 

using those funds in any program or activity for disparate treatment.104  

During a conference celebrating the 45th Anniversary of Title VI of the Civil Rights 

Act of 1964 in July 2009, Loretta King, Acting Secretary Attorney General for the Civil 

Rights Division for Holder’s Department of Justice, called Title VI “a vital tool in the 

struggle to end discrimination of our time,” and called upon all federal agencies providing 

federal financial assistance to be “vigilant” and “ensure public funds are not used in programs 

that engage in discrimination.”105  King stated that nothing in the Sandoval case prevents 

federal agencies from pursing disparate impact or intentional discrimination (disparate 

treatment) claims. King had already circulated an internal memo to this effect a week 

earlier.106    

This is a very promising development, and signals the Holder Justice Department's 

willingness to step into the breach in civil rights enforcement created by the ultraconservative 

Supreme Court's ruling in Alexander v. Sandoval. 107 While the decision prevents drastically 

limits private lawsuits to enforce the Civil Rights Act, it leaves the door wide open for the 

Justice Department to do so. Attorneys General appointed by ultraconservative Republican 

Presidents have neglected this power, but Holder looks like a different story. 

The federal courts, densely populated with ultraconservative judges by “Sothern 

Strategy” Republican Presidents, remain an obstacle to progress on civil rights for African 

Americans in the age of Obama. Obama himself managed to appoint a liberal Justice, Sonia 

Sotomayor, to the Court, albeit merely replacing another.108 (The Court's ultraconservative 

majority remains intact.) 

One possible response is the Federal Judgeship Act of 2009, a bill proposed by 

Senate Judiciary Committee Chairman Patrick Leahy (D-Vt.) which would add 9 permanent 

circuit court and 38 district court judgeships.109 This would giver the Obama Administration 

an opportunity to balance some of the ultraconservative appointments to these lower courts 

made during past Republican presidencies.110 The overwhelming majority of federal cases do 

not reach the Supreme Court (because of the need for certiorari), so the courts of appeals are 

in fact the courts of last resort. This bill could have a significant impact.111 
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THE HANDBOOK 

§1.9: First Aid 

If you feel you are a victim of discrimination, there are certain things to do at right 

away, and other things to follow up. 

1. Keep cool.   

Should the case proceed to trial, the court will scrutinize your behavior just as much 

as the behavior of the discriminating party.  Approach the discriminator in a calm, non-

combative manner and assert your rights respectfully.  If you become upset and raise your 

voice, it is possible that witnesses will recall your belligerence rather than the discrimination. 

The burden of proof is typically on you.  A hostile reaction to a "social violation" like 

housing or employment discrimination will not help you. With a more "physical" violation 

like racial profiling or hate crimes, responding with anger can escalate the situation and may 

cause someone serious injury. 

2. Locate witnesses.   

It is important to find witnesses to the incident of discrimination. Rather than asking 

onlookers if they would be willing witnesses, it may be more sensible to simply get their 

contact information, and turn that over to the lawyer, agency, or organization investigating 

the case. If you are unable to locate any witnesses, call the police.   

3. Tell someone what happened to you.   

Ensuring that other people know your story will add credibility to it. You can record 

the discrimination as it is happening, using your cell phone to call a friend or attorney and ask 

them to listen or allow the information to be recorded on voicemail. If this is not possible, 

then tell someone else about the incident as soon as possible after the incident occurs, so that 

you have witnesses who can confirm your story later.   

4. Put it in writing.   

Write down every detail that you can recall about the event as soon as possible. 

Include the date and time of the incident, names and physical descriptions, and the specifics 

of the discriminatory conduct itself. Documentation of various conversations or interactions 

is extremely useful in proving that the discrimination did in fact occur. Your attorney can use 

it later at trial to prompt you if you forget details.  

5. Report the incident   

After suffering discrimination, many people are so shocked and humiliated they 

simply leave the scene. If you are physically injured, call the police immediately and make a 
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report, using a cell phone if you have one. Be sure to tell them the complete story, as soon as 

possible. Even if the police tell you there is nothing they can do at that moment, they will at 

least have to make note of the complaint in their daybook, which your attorney can subpoena 

later. A police report documents all parties involved.  

You should also make a non-emergency call to the police after you have left the 

scene. The fact that you made a police report is important evidence that you took the 

discrimination seriously. It is sometimes not easy for African Americans to involve the police 

in any aspect of their lives. For good reason, members of the African-American community 

have long been suspicious of the police and their methods. (See Chapter Three on Racial 

Profiling). That said, it remains the job of the police to respond to breaches in the law, and 

citizens should hold them to their responsibilities.  

6. Seek treatment.   

You should seek professional medical attention for any injuries sustained, making 

sure you document your injuries with pictures and medical reports. Again, cell phone 

technology—in this case, cameras—can help here if more sophisticated equipment is not 

available. 

7. Get help 

Once the incident itself is over, contact a federal, state, or local agency, civil rights 

organization, or private attorney. Be observant and alert, and get as much detailed 

information as possible. The more information you can provide to a private attorney, civil 

rights organization, or government civil rights agency, the more likely you will prove your 

case. 

§1.10: Who Can Help? 

Beyond the “first aid” described above, a person who has suffered discrimination has 

several choices in terms of legal representation, and can press a claim in court, or ask a 

government agency to intervene.  

Government Civil Rights Agencies  

First, a victim of discrimination may go to a variety of agencies set up by federal, 

state, and/or local government to protect citizens against civil rights violations. These include 

specialized agencies in the employment and housing areas and “human” or “civil rights” 

commissions to cover broader categories. State or local “human rights” commissions 

typically have even broader jurisdiction, and can respond to almost any kind of 

discrimination claim.  On the federal level, the U.S. Department of Justice’s Civil Right 
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Division and a variety of agencies and programs have similarly broad jurisdiction. You can 

contact the U.S Department of Justice, Civil Rights Division at 950 Pennsylvania Avenue, 

NW, Washington, D.C. 20530 or call 1-800-253-3931.    

State and federal governments charter civil rights agencies such as the U.S. Equal 

Employment Opportunity Commission (“EEOC”), the Civil Rights Division of the U.S. 

Department of Justice (“DOJ”), the Office of Federal Housing Enterprise Oversight 

(“OFHEO”), or state human rights agencies to assist in case discrimination occurs. They have 

staff attorneys who deal with cases specific to their jurisdiction, such as housing, 

employment, public accommodations, or education. You can make a complaint to such an 

agency in person, by mail, and often over the telephone or online. 

These agencies often do not seek money damages, but rather attempt to stop the 

conduct complained of and make sure it does not happen to someone else. Civil rights 

organizations usually follow the same strategy, though there are some exceptions. Therefore, 

if you are interested in financial compensation, you will probably need to see a private 

attorney. 

Government lawyers are required to review your claim to be sure it is valid. If they 

do not think your claim has merit, you can still pursue the claim independently, with your 

own lawyer. The agency will usually give you a “right to sue” letter or something like it. This 

lets the court know that you have gone as far as you can with the agency and that you have 

exhausted your administrative remedies. Therefore, it is proper for you to appear in court. 

If a government agency finds your claim does have merit, they will first attempt to 

conciliate or mediate the dispute. If that fails, they can bring an administrative charge against 

the offender, pursue arbitration, bring a lawsuit, or issue a right to sue letter.  

Civil Rights Organizations 

Next are civil rights organizations and other nonprofit civic groups. These large 

national civil rights organizations have highly trained civil rights lawyers. Some have 

developed specialties, such as the Lawyers’ Committee for Civil Rights Under Law 

(“Lawyers’ Committee”), which focuses on voting rights. The American Civil Liberties 

Union (“ACLU”), though not strictly a civil rights organization, takes a number of civil rights 

cases as well, and specializes in racial profiling. Others, such as the National Association for 

the Advancement of Colored People (“NAACP”), the NAACP Legal Defense and 

Educational Fund (“LDF”), and the Leadership Conference on Civil Rights, have much 

broader agendas.  
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 Like government agencies, these organizations receive many complaints and cannot 

handle them all. While there are no deadlines such as those imposed by the government 

agencies, a large national civil rights organization will not litigate your case unless it 

promises to change the law, benefiting a large number of people by “setting a precedent.”  

Further, these organizations are usually tax-exempt under the Internal Revenue Code, and 

have certain restrictions on their activities. For one, they may jeopardize their tax exemption 

if it appears they are taking business away from members of the private bar. So, if you are 

looking for financial compensation for your problem, civil rights organizations, like 

government agencies, are probably not the places to look. 

Membership civil rights organizations such as the NAACP have branches in many 

cities and counties across the country, and there will usually be one near you. (The NAACP’s 

website, www.naacp.org, has information about local chapters.) These local branches receive 

many complaints as well, often not of the precedent-setting variety. They can help you find a 

private attorney or exert pressure directly on your behalf.   

Private Attorneys 

Finally, victims of racial discrimination or other civil rights violations can turn to a 

private attorney. In areas of the law that provide for financial compensation in the form of 

money damage awards, such as housing and employment, private attorneys will often 

represent you on a contingency basis, taking a percentage of the award for their fee. If the 

case is not successful, they may not charge you at all. In other instances, statutes specifically 

provide attorney’s fees. 

Other areas of the law, however, only provide injunctive relief—requiring the 

perpetrator to stop the offensive conduct or changing patterns of behavior that have led to 

violations. In these cases, unless the statute provides for attorney’s fees, a private lawyer will 

require that you pay his or her regular rate, which can be very expensive. 

§1.11: Getting Organized 

The struggle for African American civil rights is not yet over. However, it has 

entered a new phase, where ordinary citizens must assert the rights won, often without much 

direction.  

There are a number of ways a citizen can be “pro-active,” initiate policy changes and 

prepare, along with fellow citizens, to be more effective citizen advocates. The burden is on 

us to learn and cultivate the science and the art of “public” citizenship—how to influence 

government from inside and out. 
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Public citizenship means using our citizenship rights to protect our communities and 

advance the cause of social justice, moving beyond the self-interest and individual action of 

“private” citizenship. One need not be a scholar or a political organizer to do be a public 

citizen, but you can enhance your effectiveness with a little training. Prime areas of focus 

include public speaking, public writing, networking, community organizing, and 

coalition building. 

We learn, build, and exercise our public speaking skills best through oral 

presentation and debate. Public writing involves learning basic grammar and composition 

skills as well developing a persuasive writing style. This makes it more likely that when you 

write a letter to the editor of your local newspaper, the paper will not only publish your letter, 

but many people will also read it. The same holds true for blogging. 

Community organizing is a skill that we can and must learn, develop, and refine. 

There are very few “natural” community organizers. For training, look to seasoned 

professionals from the civil rights movement, the labor movement, and from political 

campaigns. Networking links individuals, coalition building links organizations. Both are 

skills we can learn and enhance with repeated practice as well as instruction.  

An effective civil rights campaign requires simultaneous litigation, lobbying, and 

community-based work, distributing resources strategically among the three approaches.112  

Community-based work involves building relationships and social capital so community 

members can identify their goals and choose among these three principal strategies to 

implement their goals. Community organizing, for example, ensures that a community will 

have the political leverage to persuade lawmakers to pass legislation, appoint fair jurists, and 

create a political environment in which jurists can make progressive legal decisions. 

 

 
. 
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Part II: Harassment 
Chapter Two 

Hate Crimes 
A "hate crime" is a crime in which hatred, bias, or prejudice, motivated the offender 

SYNOPSIS, ENFORCEMENT ACT OF 1870 
 

THE HISTORY 

§2.1: What's the Problem? 

On August 24, 1955, Emmett Louis Till, a 14-year old African American boy from 

Chicago, Illinois, was visiting relatives in Leflore County, Mississippi. He entered the Bryant 

Grocery & Meat Market in the town of Money, Mississippi and left the store shortly before 

the storeowner’s wife, a white woman, also left. When Till saw her come out of the store, he 

whistled at her. Till’s relatives thought there might be trouble, and they quickly took him 

home.  

On August 28, 1955, at approximately 2:30 a.m., Roy Bryant (the storeowner) and 

J.W. Milam and at least one other person came to Till's great uncle’s house and took Till 

away. That was the last time any of his relatives saw him alive.  

The boy’s naked body floated in the Tallahatchie River for three days before two 

fishermen discovered and retrieved it.There was a seventy-five pound cotton gin fan tied to 

his neck with barbed wire. His attackers had gouged out one eye and severely beaten his head 

and upper body. Till's mother insisted on a public funeral service, with an open casket to 

show the world the brutality of the killing.1   

In September 1955, prosecutors tried Roy Bryant and J.W. Milam for Till's murder in 

a local court. The all-white, all-male jury acquitted them both.2 Deliberations took just 67 

minutes; one juror said, "If we hadn't stopped to drink pop, it wouldn't have taken that long.”3 

Milam and Bryant later told a Look magazine reporter that they killed Emmett Till. Emmett 

Till was the victim of an atrocity that occurred only a year after the Supreme Court’s 

landmark decision in Brown v Bd. of Education. (May 17, 1954) 

Background 
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Hate crimes run through the fabric of American history. Law enforcement authorities 

have historically been lax in the face of hate crimes, at times even encouraging them. In some 

cases, government officials directly participated in hate crimes. The Ku Klux Klan, 

experiencing a resurgence in the 1960s South, forged alliances with local sheriffs’ offices. 

The sheriffs, in turn, recruited low-income whites who loitered around the sheriff’s office to 

carry out “unofficial” law enforcement activity, usually against African Americans.4 

Throughout the 1900s, particularly during times of opposition to immigration and the 

emerging civil rights movement, organized hate groups grew in size and popularity. 

Klansmen were hostile to foreigners, especially if they were Jews, Roman Catholics, or 

suspected of being socialists or communists. The FBI began investigating hate crimes in the 

1920s, opening its first Ku Klux Klan case.   

Northern and Southern hate practices differ, rooted as they are in the employment and 

residential patterns unique to each region. In the South, group terrorism kept a large, 

physically proximate African American population "in their place.” Klan organizations 

experienced a revival in the 1950s and 1960s during the Civil Rights Movement, with very 

little resistance from local government officials, or even from federal law enforcement. 

 In the North, African Americans were not physically proximate to whites and hate 

crimes usually occurred only when an African American was in the wrong place at the wrong 

time.  There were some spectacular breakdowns of law and order in the early Twentieth-

Century North, however, when gangs of whites bent on exacting retribution for some slight, 

real or imagined, invaded African American communities. 

 Northern unions barred African American workers, but admitted European 

immigrants. Northern employers often used these excluded black workers as 'scabs' during 

union strikes, willing to cross picket lines to get the jobs from which they had been excluded. 

Such practices inflamed European immigrants’ racist sentiments. Cities like Chicago, New 

York, and Philadelphia, with enclaves of European immigrants who maintained a strong 

cultural identity, were rife with tense race relations.  

Hate crimes today keep racist history alive5 and strengthen racist culture.6 

It was not until the early 1990s that the federal government began to collect data on 

how many and what kind of hate crimes are being committed, and who is committing them.7  

Although the Klan is the first and most notorious American hate group, other hate groups 

have appeared over the course of American history. The Aryan Nation, Neo-Nazi Skinheads, 
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the Euro-American Alliance, and the White Aryan Resistance (WAR) are just a few of the 

approximately 700 reported hate groups that have sprung up in America. 

Hate Crimes Today 

Hate criminals typically target individuals or groups because of their racial, religious, 

or ethnic background. Generally, hate criminals use written or spoken slurs, display hate 

group symbols, and launch conspiracies to harm, injure, or intimidate a particular racial, 

ethnic, or religious group.8 

Hate crimes can happen anywhere and at anytime -- at nightclubs, restaurants, on 

public transportation, at outdoor events, on shopping trips. Hate crimes can happen while the 

victim is at home as well as in a public place. They can be a part of a campaign of continued 

harassment and victimization by neighbors and shopkeepers as easily as by extremist groups. 

Hate crimes can occur on the one hand because the perpetrator seeks a particular victim, or 

on the other, because the perpetrator seeks the first victim available.9   

Victims of hate crimes face double stress, not only from physical injury or property 

damage, but from psychological damage as well.10 Many feel isolated. Some become afraid 

to go out or even fear to stay at home. They may become quiet, withdrawn, and suspicious. 

Their physical health may also suffer. Young people can suffer lasting damage to their 

emerging self-esteem and, without significant support, may blame themselves, their race, or 

religious group. Some have succumbed to suicide. At the same time, members of the society 

may view the target group as inferior or as having invited the attack.11 Today, racial profiling 

by police, shopkeepers, and others sends the message that African Americans are legitimate 

targets.12 

Today, hate groups continue to reach wider and younger audiences through hate 

group websites and hate-affiliated online businesses. The number of hate and violence 

websites has grown by nearly 300% since 2000, and their growth is accelerating. Today, they 

cater to the fascist fringe of the ultraconservative social movement in the United States by 

preying on white fear of losing social and economic status in an increasingly diverse 

America.  

The Intelligence Project concluded that hate groups rose from 762 in 2004 to 803 in 

2005, and increased by 33% since the year 2000. Reasons for the proliferation of hate groups 

include anger over Jews’ support of the war with Iraq, Hispanic immigration, and hate 

groups’ easy access to young people through a growing Internet presence. Mark Potok, 

Director of the Intelligence Project at the Southern Poverty Law Center, feels the “statistics 
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vastly understate the reality of hate crimes on the street.” Joe Roy, chief investigator for the 

Intelligence Project, reports, “Despite a large number of arrests and the collapse of several 

leading neo-Nazi groups, the [hate] movement continues to grow.”13 

The Southern Poverty Law Center also reports that U.S. military recruiters permit 

significant numbers of neo-Nazis and skinheads to join the military.14 Furthermore, reports 

link graffiti appearing throughout Baghdad to the Aryan Nation. The National Alliance, a 

white supremacist group, produced the video game Ethnic Cleansing whose object is to kill 

non-whites. In such a context, it is not surprising that otherwise law-abiding young people 

commit a significant number of hate crimes.  

The statistics on hate crimes are meager, but African Americans report more violent hate 

crime than any other racial or ethnic minority. 15 According to the Federal Bureau of 

Investigation (FBI), there were 7,780 reported hate crimes in 2008. Racial discrimination 

accounted for 51.3 percent of reported hate crimes, a slight increase over the 50.8 percent 

reported in 2007.16 

According to the FBI, about a third of all hate crimes are crimes against property—

robbery; vandalism; destroying, stealing, or setting fire to vehicles, homes, and stores; 

marking property with hate symbols and racial slurs. The Montgomery County Maryland 

police investigated five major hate crimes in 2006, for example. Hate criminals spray painted 

swastikas and the words "White Power" on two historically African American churches and 

three historically African American schools. They painted the words “WAR” on two racially 

mixed schools. 

Hate crimes can also take the form of trespass, public disturbance, or more serious, 

deadly violence. In 1992, Maryland state prosecutors convicted 22-year-old John Randolph 

Ayers of such a crime.17 In the early morning hours of March 3, 1992, Ayers and his 20-year-

old friend Sean Riley drove around in search of African Americans to beat up.18 The two 

white males came upon two African American women, Johnnie Mae McCrae and Myrtle 

Guillory, walking along Georgia Avenue in Montgomery County, Maryland. Riley’s victim 

got away shortly after he grabbed her, but Ayers inflicted serious head injuries on his 

victim.19 

In 2002, two men burned down the home of the Doster family in Detroit, MI. 

According to an indictment handed down on January 11, 2006, four years after the crime 

occurred, the men's motive in the arson case was to frighten the family and keep them from 

moving into their new home. (See Chapter Six) Authorities charged the men with arson, 
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violating the Dosters' civil and housing rights because of their race, and lying to investigators 

about their role in a hate crime.20 

Organized groups commit hate crimes as well as individuals. In 1981, in Mobile, 

Alabama, two members of the United Klans of America (“UKA”) lynched Michael Donald, 

an African American teenager.21  In 1987, a jury found the individual killers and the UKA 

liable for Donald’s death, and awarded Donald’s mother $7 million dollars. Civil rights 

attorney Morris Dees proved that top leaders in the UKA’s chain of command ordered UKA 

members Henry Hays and James Knowles to commit the murder.22  

In January 2006, Montgomery County, Maryland Police began investigating whether 

the White Aryan Resistance (“WAR”), a California-based white supremacist group, was 

responsible for the hate graffiti that appeared on racially mixed schools. Police Chief Thomas 

Manger observed that the spray-painted swastikas and racial epithets are “just the type of 

tactic [WAR] uses.”23 

The Rev. Timothy Warner of St. Mark's United Methodist church in Montgomery 

County, commenting on the swastikas on his church said, "When you see a symbol like this 

in 2006, it just reminds you how far you haven't come.” At Seneca Community Church, 

chairperson of the church board of trustees Carolyn Henderson said, "We've never had an 

incident like this before. This is a shock to the entire community.” The 11 o'clock broadcast 

of ABC news, on January 12, 2006, showed church members holding a meeting outside the 

church door that displayed the swastika. The members wanted to call the media and public's 

attention to the hate crime incident. On Sunday, they held a special church service during 

which they removed the offensive marks. 

More than fifty years after the murder of Emmett Till, our major news media report 

that not only has the election of President Obama not created a post-racial America, in which 

hate crimes have ceased to exist, but also rather hate crimes spiked the day after Obama's 

election. 24 According to the Associated Press, one White supremacy Web site attracted 2,000 

new members the day after the election.  

Even before the campaign was over, assassination conspiracies and chatter cropped 

up:25 In late August, 2008, three men near the Democratic National Convention in Denver 

were arrested with high-powered, scoped rifles and camouflage clothing. Police reported that 

the three had discussed plans to assassinate Obama from a "high vantage point" as he 

delivered his presidential nomination acceptance speech. 26  
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Agents of the Bureau of Alcohol, Tobacco, Firearms arrested two skinheads in 

Tennessee and charged them for plotting to murder scores of black Americans, including 

school children, and then to assassinate Obama himself. The ATF agents charged them with 

possessing unregistered firearms, conspiring to steal firearms from a federally licensed gun 

dealer, and threatening the life of a presidential nominee.  

Angry supporters of John McCain and Sarah Palin shouted "Kill him!" at a campaign 

rally. In a Maine convenience store, an Associated Press reporter saw a sign inviting 

customers to participate in a pool guessing what day Obama would be assassinated, "the 

Osama Obama Shotgun Pool." "Stabbing, shooting, roadside bombs, they all count," the sign 

said.  

Hundreds of racially charged incidents related to Obama's campaign and ultimate 

victory occurred from one end of the country to the other. Many involved students — from 

grade school through college. Parents in Rexburg, Idaho contacted police after onlookers 

heard second and third graders on a school bus chanting, "Assassinate Obama." School 

authorities expelled five students after they hung a dark-skinned doll labeled "Obama" in a 

high-school stairwell east of Tacoma, Wash.  

Nooses, racist graffiti, and assassination threats appeared at North Carolina State 

University Baylor University in Texas and at the University of Alabama in Tuscaloosa. A 

life-sized likeness of Obama was found hanging from a noose in a tree at the University of 

Kentucky.  

Vandalism and arson aimed at houses and cars displaying Obama campaign signs and 

bumper stickers broke out in Milwaukee, California, Pennsylvania, and Massachusetts. In 

December 2008, a Barack Obama campaign volunteer driving an SUV displaying Obama 

bumper stickers was hospitalized after a beating by three white men shouting racist epithets 

against the president-elect.  

By April 17, 2009, the Department of Homeland Security had issued a report, 

"Rightwing Extremism: Current Economic and Political Climate Fueling Resurgence in 

Radicalization and Recruitment." That same month, a US Marine from Camp Lejeune, N.C., 

was indicted for a plan to assassinate the President.  

In June of this year, Attorney General Eric Holder called for tougher US hate crimes 

law to stop “violence masquerading as political activism.” He asked Congress to pass hate 

crimes legislation making it easier to prosecute those “who commit violent attacks based on 

race gender disability, or sexual orientation.” A civil rights coalition at the Attorney 
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General’s press conference reported that the United States now experiences a hate crime 

nearly every hour of the day.27 

§2.2: What’s the Law? 

Federal law 

There is no one Federal statute or Federal agency that exclusively deals with hate 

crimes. Federal law addresses hate crimes primarily through civil rights statutes making it 

illegal to intimidate persons attempting to exercise their civil rights and prohibiting 

conspiracies against civil rights.  

The Enforcement Acts of 1870 (Title 18 of the U.S. Code) generally prohibit the 

intentional interference, by force or threat of force, with the enjoyment of a Federal right or 

benefit. Section 245 is difficult to enforce because the Supreme Court requires the 

government to prove the perpetrator committed the crime not only because of the victim’s 

race, but also because the victim was exercising a federally protected right or benefit. Section 

241 make it illegal for two or more people to conspire to injure, threaten or intimidate 

someone in the exercise of any right provided by the U.S. Constitution, but  will not support a 

case against a single individual.  

The 1964 Civil Rights Act prohibits interference by force or thereat of force with any 

person’s exercise of their civil rights because of race, color, religion, or national origin. In 

1990, Congress passed the Hate Crime Statistics Act, which commands federal agencies to 

gather data to determine the extent and frequency of hate violence in America.28   

In 1994, Congress passed the Hate Crimes Sentencing Enhancement Act (HCSEA) 

that requires the United States Sentencing Commission to increase sentences by no less than 

three offense levels for hate crimes.29 When a hate crime results in bodily injury or fire is 

used, the crime is a felony. However, like the Enforcement Acts, the Supreme Court requires 

the government to prove HCSEA defendants selected their victims because of race, color, 

religion, national origin, or ethnicity. Similarly, the government must prove HCSEA 

defendants selected their victims because they were exercising a federally protected right or 

benefit. 

Members of Congress have introduced two important pieces of legislation to counter 

the heavy burdens of proof the Supreme Court has imposed. The Hate Crime Prevention 

Act (HCPA) would amend current federal hate crime legislation by eliminating the “federally 

protected activities” requirement. The Local Law Enforcement Enhancement Act 
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(LLEEA) is designed to make it easier for federal authorities to investigate and prosecute 

hate crimes.30 So far, neither piece of legislation has gathered enough votes to pass.  

On October 28, 2009, President Obama signed the Matthew Shepard and James Byrd 

Act into law.31 Before this new statute, federal law only punished hate criminals who 

victimized people engaged in one of six narrowly defined federally protected activities:32  

1. A student at or applicant for admission to a public school or public college 
 

2. A participant in a benefit, service, privilege, program, facility or activity 
provided or administered by a state or local government  

 
3. An applicant for private or state employment; a private or state employee; a 

member or applicant for membership in a labor organization or hiring hall; or 
an applicant for employment through an employment agency, labor 
organization or hiring hall  

 
4. A juror or prospective juror in state court  

 
5. A traveler or user of a facility of interstate commerce or common carrier  

 
6. A patron of a public accommodation or place of exhibition or entertainment, 

including hotels, motels, restaurants, lunchrooms, bars, gas stations, theaters, 
concert halls, sports arenas or stadiums.  
  

The new law protects victims of hate crimes even though they are not engaged in a 

federally protected activity.33 Obama also paid tribute to Senator Kennedy, who worked 

tirelessly work to get hate crimes legislation passed, seeing hates crimes as a form of 

domestic terrorism.34 

State Laws 

Because federal statutes typically concern themselves with conspiracies, state laws 

are often more effective than federal where the perpetrator is a single individual. State hate 

crime laws are usually penalty enhancement statutes, increasing the penalty for a crimes 

motivated by racial, religious, or ethnic hatred increases.35  Forty-one States and the District 

of Columbia have passed hate crime legislation, but seven states have no hate crime laws at 

all.36 Michigan recently passed a law against “ethnic intimidation.” 37   

In Wisconsin v. Mitchell,38 the U.S. Supreme Court declared penalty enhancement 

statutes constitutional. The Wisconsin hate crime law tested imposed increased penalties for 

any crime in the Wisconsin Criminal Code where the perpetrator selected his victim based on 

a belief that he or she belonged to a protected class.39The Court reasoned that Wisconsin’s 
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penalty enhancement statute punished bias-motivated conduct, not speech. 40 The Court noted 

that judges have traditionally considered motive when deciding the severity of punishment.41   

In Virginia v. Black, the Court held that a Virginia statute penalizing cross-burning 

with the intent to intimidate was a constitutionally permissible, content-based way to regulate 

free speech.42 The First Amendment does not protect threats, the Court said.43  Because cross 

burning is “intimidation speech,” Virginia could regulate it.44 

There has been some backlash against hate crime legislation in general and against 

penalty enhancing statutes in particular. Opponents of such legislation, usually 

ultraconservatives, argue that the legislation goes too far, and infringes upon the civil 

liberties of the offenders.  

The more reasonable of these opponents argue that some measure of penalty 

enhancement lies in the discretion of the trial judge and penalty enhancing statutes are thus 

unnecessary.45 Such discretionary power is no substitute for the explicit message penalty 

enhancement statutes send, however. Penalty enhancement is a public message against hate 

crime, unlike the discretionary choices of individual judges that are hidden from the public. 

Police Response 

Hate crimes require additional investigation to prove the criminal’s hate-based 

motive.46 Law enforcement officials are sometimes reluctant to spend their resources in this 

way. Moreover, local officials do not always want to admit that bias-motivated crime is a 

problem in their communities.47 Some police officers even report that they dislike trying to 

determine whether hate motivated a criminal.48 

Unfortunately, federal law typically provides no remedy for individuals who do not 

receive adequate attention when they call the local police for help.49 State law varies. 

District of Columbia courts have determined that calling the police does not create a 

special relationship obligation to the caller. This is true whether you call 911 to request police 

aid,50 or for a medical emergency.51 If something goes wrong in the process, sovereign 

immunity protects government agents and bars civil suits for damages.52 

On the other hand, New York state law is imposes a higher level of responsibility on 

police. New York’s highest court held that if an individual reasonably relies on the 

government’s assurance of help, the local government is liable for negligent response.53  

§2.3: How Does the Law Work? 

Restraining Orders 
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If you know the perpetrator‘s identity, is, you can ask a court to issue a restraining 

order.54 Restraining orders seek to prevent further injury after a hate crime occurs. Human 

rights agencies, city attorney’s offices, and the state attorney general’s office will petition a 

court for a restraining order on your behalf, free of charge. Private attorneys can usually 

obtain the restraining order faster, but will charge a fee.    

The order requires the perpetrator to stop harming the victim; if the perpetrator 

violates the order, he or she will have to pay a fine or serve prison time. Because the threat of 

punishment may deter a perpetrator, restraining orders give victims some relief. However, the 

victim must know the perpetrator’s identity in order to obtain the restraining order. 

Moreover, the threat of a fine or jail sentence may not be a sufficient deterrent.  

Lawsuits 

Lawsuits that ask for monetary compensation seek to repair the harm done to a 

victim after a hate crime occurs. If you win a lawsuit against a person who committed a hate 

crime against you, you might win money damages, attorney’s fees, and various other costs of 

the lawsuit. In some cases, the judge may order restitution, punitive damages, or damages for 

pain and suffering. 

A person ordered to make restitution must pay for any damages or losses you 

suffered because of their actions. For example, your compensation could include lost wages 

or medical bills if you have injuries resulting directly from the crime. If you had to repaint 

your garage because someone wrote racist epithets on it, the convicted person must pay your 

expenses. If the perpetrator is a minor who injures someone with a gun, the child's parent or 

guardian must make restitution if the child obtained the gun with the parent or guardian's 

permission or if the parent or guardian left the gun in an accessible place. 

Lawsuits can be expensive and time-consuming. While they are effective when 

brought against defendants who have valuable assets, they are not as effective against poorer 

defendants. Most hate criminals are young and poor and many of them do not directly belong 

to any organized hate group.55 These people tend to have meager resources to compensate 

victims they have injured. 

Lawsuits have served as an effective weapon in the fight against organized hate 

groups, however. Tort litigation inflicted heavy damage on the White Aryan Resistance 

(“WAR”), the United Klans of America (“UKA”) and the South Carolina-based Christian 

Knights of the Ku Klux Klan. 56   
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In 1990, a jury found that WAR engaged in a conspiracy that led to the fatal beating 

of a young Ethiopian student. The jury awarded the student’s family a multi-million dollar 

judgment; WAR leader Tom Metzger had to sell his home and personal property to satisfy it. 

Metzger also had to abandon his leadership role because authorities had special powers to 

monitor his behavior until the debt was paid.   

The UKA had to sell its national headquarters in order to satisfy multi-million dollar 

judgments. The Christian Knights of the Ku Klux Klan had to sell their property under a deed 

covenant prohibiting hate activities on the property.57    

Criminal Prosecutions 

Once a victim reports a crime to the police, they investigate it and turn the evidence 

over to the local prosecutor’s office, which faces the problem of gathering evidence.58 Simply 

showing a previous pattern of racist activity is not sufficient to prove that the defendant 

committed a particular racially motivated crime.59 In Wisconsin, for example, evidence of 

prior acts must be material to the case, and not unduly prejudice the defendant.60  Some state 

courts allow prosecutors to present evidence of a defendant’s prior racist statements, use of 

racist paraphernalia and prior hate offenses.  

Juries find racist statements that occur shortly before, during, or after a hate crime 

especially persuasive. At John Randolph Ayers’ 1993 trial, the jury learned that a few days 

before he assaulted his African American female victim, Ayers knocked down an African 

American teenager outside a 7-Eleven store, shouting “what did you say to me nigger?” and 

chased an African American teenaged girl while calling her “black bitch” and “nigger.”61  

The prosecution believed that Ayers’ anger expressed during the 7-Eleven incident motivated 

him to go “nigger hunting” days later.62  

Likewise, during Douglas Nitz’ 1996 hate crimes trial in Milan, Illinois,63 the jury 

heard evidence that he yelled, “If it wasn’t for the nigger moving in the neighborhood, we 

wouldn’t have all these problems…Niggers is nothing but problems. What they need to do is 

go back to Africa.” Nitz assaulted his victim and her family with racial slurs on many 

occasions. In 1995, the Milan police department responded to 65 calls and incidents 

stemming from Nitz’s harassment.  

Even when local law enforcement has gathered enough evidence to prosecute a hate 

crime, they still have to prove that the defendant had a hate motive.64 In Apprendi v. New 

Jersey, the U.S. Supreme Court held that the jury must find beyond a reasonable doubt that 

hate motivated the defendant before a judge can use penalty enhancement.65  
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Anti-Terrorism Legislation 

How different are the foot soldiers of the American hate movements from the foot 

soldiers of Islamic terror groups? Many of the participants in suicide bombings, hijackings 

and the like are young, eager, directionless people who feel they have nothing to lose and are 

looking for a cause with which to identify. One new way to fight hate criminals is to 

prosecute them as domestic terrorists. The FBI defines domestic terrorism as follows: “the 

unlawful use, or threatened use, of violence by a group or individual that is based and 

operating entirely within the United States or its territories without foreign direction and 

which is committed against persons or property with the intent of intimidating or coercing a 

government or its population in furtherance of political or social objectives.” 66 

The FBI reports that right-wing extremist groups such as World Church of the 

Creator (WCOTC) and the Aryan Nation pose a domestic terror threat to the U.S. It reported, 

“two out of seven planned acts of terrorism that were prevented in 1999 were large-scale, 

high casualty attacks being planned by organized right wing extremists.” 67 

§2.4. What Needs to Change? 

Despite traditional legal remedies like restraining orders, civil suits, and criminal 

prosecutions, hate crime continues to be a problem.  

Federal law provides only limited relief, and needs improvement, especially by 

expanding the authority of federal officials to address hate crimes. Federal penalty 

enhancement statutes could send a message to extremists that their crimes carry serious 

consequences, deterring hate crimes by making it clear that the government will not accept 

them.  

There have been relatively few convictions under state hate crime statutes, creating 

some concern that these statutes have little deterrent effect. Although most state laws provide 

personal causes of action for hate crimes, it is very difficult to prove the perpetrator’s guilt. 

Too many hate crimes go unpunished. Lobbyists should push local and state lawmakers to 

pass laws requiring states to assist the FBI’s statistical information-gathering effort. 

Local government’s response should be strengthened as well, with increased police 

protection, assistance, and training. Law enforcement officers trained in hate crime 

investigation are more efficient in classifying and investigating hate crime. Prosecutors can 

use the evidence these officers gather to obtain higher conviction rates and longer prison 

terms. 
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Given the difficulties inherent in prosecuting hate crimes, however, conviction rates 

will not rise unless law enforcement and community members work together. Witnesses and 

neighbors provide much of the evidence that prosecutors use to convince perpetrators to 

plead guilty and to convict those who go to trial. The more frequently "hate criminals" face 

prosecution and swift justice, the greater the deterrent against new outbreaks of hate crime. 

Criminal prosecutions alone cannot effectively deter crime because their primary 

purpose is to punish rather than to prevent hate crimes.68 Community involvement can not 

only help solve hate crime, but deter it as well. It is thus imperative that the public become 

more aware of hate crime laws and the threat they address.  

We need to be alert to any effort to mobilize racists through hate speech, hate 

organizations, or hate websites. The Anti-defamation League of B'nai Brith keeps a database 

of hate groups and tracks their movements. Jewish leaders, seeing their community as a 

minority in the United States, are very vigilant in their struggle against such groups. Their 

excellent book "Blood in the Face" is one of the few sources of information about these 

groups. The African American community would do well to follow their example.  

THE HANDBOOK 

§2.5: First Aid69 

How you react to a hate crime is very important. Criminal law allows you to strike 

back in self-defense if you are in your own home or on your own property. However, if you 

are out in public when the event occurs you cannot use deadly force to respond to harassment 

or even physical attack. The law requires you first to retreat. Only if your attacker pursues 

can you fight back in self-defense.  

Remember to preserve all evidence related to the crime; you may want to destroy it, 

but resist the impulse to do so. Keep all letters and voice mail records. Do not clean up any 

vandalism before the police arrive. 

Hate crimes are one of the most underreported crimes in America. Victims do not 

want to relive the incident nor have their privates lives exposed. Some fear retaliation.70 After 

suffering a hate crime, many African Americans also have concerns about contacting the 

police because of the troubled history of police-community relations (see Chapter Three). 

Moreover, hate crime reports mean more work for police officers and damage to the city’s 

reputation, so the police may be slow and ineffective at best, hostile and adversarial at 

worst.71   
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If you have been the victim of a hate crime, however, you should report the incident 

to local law enforcement officials immediately. Many, if not all, localities provide direct 

telephone numbers to area police stations, most often listed in local telephone books. Some 

localities also have Internet-based systems that allow people to contact police via e-mail.72   

Tell the police officers the complete story, as soon as possible. Explain why you 

believe that a hate crime was committed and why you believe the crime occurred because of 

your race. Inform them immediately of any injuries. These steps are important because law 

enforcement agencies are trying to gather statistics and other information that may be useful 

in dealing with hate crimes and hate groups.73 Even if the police tell you there is nothing that 

they can do about the hate crime at that moment, they will at least have to make note of the 

complaint in their daybook, which your attorney can subpoena later, if necessary.   

People can also protect themselves from hate crime by working with informal 

citizens’ groups, and human rights agencies that work to reduce hate crime. People should 

also contact civic groups and civil rights organizations to get information and programmatic 

suggestions. The Southern Poverty Law Center established Tolerance.org, an online website 

to help people combat bigotry and promote diversity in their communities.74 In addition to 

civic groups, human rights agencies, and civil rights organizations, many state bar 

associations also publish information on hate crime laws and remedies. This information is 

available on the Internet and in public libraries. Community action that involves speak-outs, 

organizing, and lobbying can create an environment which discourages crimes, and improve 

government effectiveness in enforcing hate crime laws.  

§2.6: Who Can Help? 

Victims of hate crimes can go to the local police, other local government authorities, 

the federal government, a private attorney, or a civil rights organization. The local police 

have original jurisdiction over any crime committed within their boundaries. In addition, you 

can file a complaint with a state or local human rights agency or with your local district 

attorney or the state attorney general. At the federal level, several divisions of the Justice 

Department respond to complaints about hate crimes. These include the Federal Bureau of 

Investigation and the Community Relations Service.75 In addition, the Federal Office of 

Victims of Crime, the Department of Education, and the Department of Housing and Urban 

Development provide assistance as well. 

The Local Police 

If the crime involved is a misdemeanor, authorities may refer you to the Private 
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Criminal Complaint Unit of the District Attorney’s office. The police will not arrest anyone 

on a misdemeanor charge unless a police officer personally witnessed the crime.  

If an officer observes a felony in progress, he or she can make an immediate arrest. If 

an officer was not present, the department assigns the case to a detective for investigation, or 

issues an arrest warrant. An organization like the ACLU or the NAACP can help you with 

police procedures. 

Local Human Rights Agencies 

In some states, you may be able to file a complaint with a state or local human rights 

agency. You can do this on your own; you do not need a lawyer. In any case, you should not 

delay. There are usually strict time limits for filing a complaint.  

The department may not proceed in all instances. If it does, it will summon the 

accused to a hearing before the agency. You will not have to pay the costs of the hearing. 

State or Local Attorney General  

If you do not know who committed the crime and the police refuse to investigate, call 

your City or County prosecutor or the state or local Attorney General. In some cases, 

prosecutors are more sensitive to the damage that hate crimes can do to a community and will 

investigate even if the police do not. Many prosecutors now receive special training regarding 

hate crimes.76 The prosecutor's office can also advise you about criminal restitution to 

compensate for your injuries.  

The Department Of Justice 

FEDERAL BUREAU OF INVESTIGATION 

The Hate Crimes Statistics Act requires the FBI to train state and local law 

enforcement officials who request it. Soon after the Act passed, the FBI received nearly 100 

requests for hate crime training from across the nation. The Federal Law Enforcement 

Training Center (“FLETC”) in conjunction with the Southern Poverty Law Center offers an 

in-person Hate Bias Crime Training Program as well an online course. Police officers 

enrolled in the program receive academic and continuing education credit.77 FLETC trains 

employees from more than 75 federal law enforcement agencies and provides similar services 

for many state, local, and international agencies.78   

COMMUNITY RELATIONS SERVICE  

The DOJ’s Community Relations Service (CRS) is the only Federal agency created 

specifically to help resolve community disputes. CRS professionals work closely with police 

officers and civil rights organizations and have often helped reduce community tensions. For 



 54

example, CRS professionals frequently provide technical assistance to law enforcement 

officials and community groups facing the impact of a Klan rally or a demonstration by 

organized hate groups. 

THE OFFICE OF VICTIMS OF CRIME  

In 1992, Congress directed the DOJ’s Office of Victims of Crime (OVC) to develop a 

training curriculum to improve law enforcement and victim assistance professional responses 

to hate crimes. The training curriculum encourages coordinated activity between law 

enforcement officials and victim assistance professionals in the investigation and prosecution 

of hate crimes. 

The Department of Education 

In 1992, Congress added anti-prejudice initiatives to the Elementary and Secondary 

Education Act (“ESEA”), the primary Federal funding program for public schools. Title IV 

of the Act also includes a specific hate crime prevention initiative. This initiative promotes 

curriculum development and professional training for teachers and administrators on hate 

crime causes, effects, and prevention.  

The Department of Housing and Urban Development 

HUD, in conjunction with the National Council of Churches and the Congress of 

Churches, sponsors a series of informational seminars on rebuilding religious sites damaged 

by hate crimes, arson in particular. Representatives from other Federal agencies such as the 

Department of Justice also attend to brief the audience on their efforts to prevent hate crimes 

and arson. HUD also has a ten million dollar loan guarantee rebuilding fund and can bring in 

architects, lawyers, and construction specialists to offer information and assistance.  

Civil Rights Organizations 

The NAACP works to bring attention to hate crimes and to support individuals, 

families and communities victimized by hate crime.79  The Center for Democratic Renewal 

and the Southern Poverty Law Center assists victims and their families. The Center for 

Democratic Renewal, originally the Anti-Klan Network, is a multiracial organization that 

educates communities by publishing literature about the nature of hate crimes and what 

individuals can do to protect themselves.   

The Southern Poverty Law Center, based in Atlanta, Georgia, is a civil rights law 

firm that specializes in hate crimes. It is internationally known for its tolerance education 

programs and legal victories against white supremacists.  It tracks hate groups in its quarterly 

magazine, The Intelligence Report,80 which it circulates to law enforcement agencies, human 
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rights groups, legislators, and the public.81  The Center has also shut down some of the 

nation’s largest white supremacist organizations with large lawsuit damage awards.82  

The Alliance Against Hate Crimes is a partnership joining more than 50 federal, state, 

and local law enforcement agencies, civil rights organizations, community groups, educators, 

and anti-violence advocates in coordinated statewide efforts against hate crimes. Participants 

established the Alliance in 1998, after President Clinton and Attorney General Janet Reno 

directed United States Attorneys to set up statewide working groups to coordinate hate crime 

prevention and punishment.83 

§2.7: Getting Organized 

Not In Our Town, a national movement that helps communities respond to hate 

crimes, uses PBS broadcasts to spotlight community responses to hate crime.84 Not In Our 

Town I: The Original Story featured Billings, Montana, a town struck by an alarming number 

of hate crimes in 1993.85  The first hate-related incident occurred when residents returning 

from a Martin Luther King birthday celebration found KKK flyers on their cars.  

Then, hate criminals overturned tombstones in a Jewish cemetery. Next, racist 

skinheads assumed threatening postures while standing in the back of an African American 

church. The problem began to escalate; racists pitched a bottle through a local Jewish man’s 

front door, sprayed swastikas and racist graffiti on a Native American woman’s home, and 

heaved a piece of cinder block through a local Jewish man’s window, knocking over the 

menorah he had displayed in celebration of Hanukkah.     

The residents of Billings came together to oppose the hate crimes, and the police 

chief encouraged residents to respond to each incident quickly. Religious groups from every 

denomination marched and held candlelight vigils at the Jewish cemetery, and in front of the 

Jewish man’s door. The local labor council passed an anti-hate proclamation, and held a rally 

to garner the community’s support. The Billings Human Rights Coalition got a hardware 

store to donate paint, and volunteers from the local Painters Union painted over the graffiti on 

the Native American woman’s home. People of different races and religious backgrounds 

began attending African American church services.   

The Billings Gazette ran a front-page story on the damage to the Jewish man’s 

menorah and printed a full-page menorah for readers to display in their windows. As vandals 

threw more bricks at windows that displayed the newspaper menorah, more people placed 

them in their windows. By the end of the year, more than 10,000 people had menorahs in 

their windows. There have been no serious incidents in Billings since. 
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Two days after vandals struck the St. Mark’s United Methodist Church, the Seneca 

Community Church, and the historic Boyds Negro School in Montgomery County, Maryland, 

county council representatives joined church and civic leaders at a press conference in front 

of St. Mark’s. 86 County Executive Douglas Duncan promised “We will not stand idly by as 

hatemongers try to divide our community.” 87 

The following Sunday, Rev. Timothy Warner of St. Mark’s preached against racial 

hatred to a large crowd. After the church service, he led a march to the Boyds Negro School 

to involve young children in painting over the hateful graffiti.   Though some church 

members wanted to remove the graffiti as soon as it was discovered, the Reverend believed 

“[t]he community needs to see this…If we cover it up, we just help the purpose of evil. It is 

always done undercover. This gives us an opportunity for the youth to clean up the evil.” 88   

The community assisted in efforts to solve the school and church crimes. A local 

council member planned to meet with the local NAACP chapter. The county police’s Hate 

Crime Tipster Fund funded a $2,000 reward. Later, a local business leader, who preferred to 

remain anonymous, donated $10,000; the Christian Life Center pledged $2,000; and one of 

the victimized churches contributed $1,000. By March 2006, the reward in the case reached 

$15,000.89  
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Chapter Three 

Racial Profiling 
A criminal law enforcement officer cannot treat a person as a suspect merely because 

of the person’s race, ethnicity, or national origin. 
 

SYNOPSIS, DEPARTMENT OF JUSTICE WEBSITE 
 

THE HISTORY 

§3.1: What's the Problem? 

In 1976, Los Angeles City police stopped Adolph Lyons at two a.m. because of a 

burned out taillight,  drew their revolvers, and ordered him to get out of his car.1 They 

ordered him to face his car, spread his legs, clasp his hands, and put them on top of his head. 

He complied. After one of the officers patted him down, Lyons dropped his hands; the officer 

grabbed Lyons hands and slammed them onto his head, injuring Lyons with a pair of keys the 

officer had in his hand.  

When Lyons complained about the pain, the officer began to choke Lyons, pressing 

his forearm against Lyons’ throat. As Lyons struggled for air, the officer handcuffed him, but 

continued to apply the chokehold until Lyons blacked out. When Lyons regained 

consciousness, he was lying face down on the ground, choking, gasping for air, and spitting 

up blood and dirt. He had urinated and defecated. The officers issued him a traffic citation 

and released him.  

Experts at trial testified that a chokehold victim experiences extreme pain. His face 

turns blue from lack of oxygen, he goes into spasmodic convulsions, his eyes roll back, his 

body wriggles, and his feet kick up and down; his arms move about wildly. LAPD officers at 

the trial described victims’ reactions to the chokehold as “do[ing] the chicken,” i.e., like a 

chicken when someone wrings its neck. The US Supreme Court turned aside Lyons’ suit for 

an injunction against the chokehold because they did not believe Lyons was likely to have 

another such encounter with the police.2  

Background 

Racial profiling emerged officially in the 1950’s as behavioral scientists became 

involved in criminal investigations.3 Traditionally, racial profiling referred to actual written 
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profiles of suspects likely to commit certain crimes. The profiles described behavior and 

appearance --age, clothing, and often race.  

As early as 1639, the Jamestown colony passed laws restricting African American 

slaves to their owner's premises. They could not appear in public without their master’s 

permission.4  The first slave patrols appeared in South Carolina in 1704, manned by white 

men picked from local militias,5 dispersing slave gatherings and “safeguarding the 

community” by patrolling the roads6 and hunting down fugitive slaves.7    

The slave patrols soon spread throughout the South. By the 1750s, every Southern 

colony had a slave patrol,8 and by 1850s, every slave state outside of Delaware financed its 

own slave patrol.9 They had authority to stop, search, whip, maim, or kill any slave traveling 

outside of their home plantation without a pass. 10 The laws also required every  white male to 

participate, similar to required service in the military or state militia.11  The patrols’ were the 

first truly American police system.12  Their specific purpose was to physically intimidate and 

thus control the black community.13   

Slave patrol activity tapered off toward the end of the Civil War, with white males 

busy fighting Union troops.14  After the War, the Black Codes picked up where the slave 

codes and patrols left off, continuing the tradition of monitoring and restricting African-

American freedom of movement. 15 When the Reconstruction Congress overturned the Black 

Codes, vigilante groups like the Ku Klux Klan emerged to keep newly freed slaves in line.  

This strategy was largely unnecessary in the North where housing discrimination 

herded African Americans into ghettoes. There the entire population could be controlled and 

contained by an occupying army of police. Routine stops and searches of African American 

motorists and even pedestrians became a way of maintaining order in African American 

neighborhoods, and, incidentally, reminding African Americans of their place.  

For years, African Americans, Latinos, and other minorities in urban areas 

complained about police harassment as they walked or drove but authorities and the majority-

white public largely ignored their complaints. After the 1968 Fair Housing Act, economically 

successful African Americans moved to the suburbs, into or close to white neighborhoods 

and schools. Police routinely stopped the new black suburbanites on one pretext or another.  

In the 1980s, during the Reagan Administration’s “War on Drugs,” racial profiling 

dramatically escalated nationwide.  

Racial Profiling Today 
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For many years, white citizens denied that police action placed minorities in special 

danger. For example, an all-white jury acquitted police officers videotaped beating Rodney 

King in Los Angeles as recently as 1991.16 According to the Department of Justice, “52 

percent of African-American males believe they have been victims of racial profiling, while a 

Gallop poll indicates that about 60 percent of Americans believe racial profiling exists.”17   

Today, racial profiling is more widely acknowledged, but the races still see the matter 

quite differently. On the one hand, ultraconservative pundits argue that racial profiling does 

not exist.18 On the other, so sure that everyone will be quick to believe “the black guy did it,” 

white perpetrators easily send police on wild goose chases looking for phantom African 

American male suspects.19 

The media continues to bombard the public with images of African-American men as 

uncivilized and violent, reinforcing historical stereotypes.20 Police, as members of the 

community, too often respond to these images when they enforce the law.21 Racial profiling 

at its most extreme appears in the disproportionate number of African Americans executed 

when the victim of the crime is white.22 

The most common police racial profiling begins with law enforcement targeting 

minorities for traffic stops.23 “Driving while black”, (“DWB”) is the term given to racially 

motivated traffic stops of African Americans by law enforcement officers.24  DWB describes 

police targeting African Americans for traffic stops, expecting to find them engaged in 

criminal activity. Police officers “profile” African Americans who are male, wear baseball or 

“skull” caps, drive a luxury car or SUV, play loud music, or simply drive in the wrong 

neighborhood.  

The officer uses a minor traffic violation to justify the stop: poorly inflated tires, a 

broken tail light, failure to use a signal light before switching lanes, speeding less than 10 

miles above the speed limit, an illegible license plate. One African American police officer 

attempting to stop motorists for their infractions, rather than their race, faced sanctions from 

his superiors, who told him “you need to quit looking at what the cars are doing and look at 

the people in the vehicles.”25  

In 2001, the police initiated traffic stops on about 21 percent of the population 16 

years old or older (about 20 million people).26  Police issued tickets to only about half these 

people, indicating that the reason for a traffic stop is often not a traffic violation. Two-thirds 

of the people subjected to body and vehicle searches incident to these traffic stops were 

African American or Hispanic. Ninety percent of the time, the police found no evidence of 
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criminal wrongdoing.27 Since 9/11, law enforcement racial profiling has increased, even 

outside anti-terrorism contexts, precipitating more traffic stops, pedestrian stops, and most 

notably, airport stops.28  

It is still possible to guess the race of a motorist suburban police have stopped based 

on the number of squad cars called for “back up.” Like the slave “patrollers,” racially 

profiling police intimidate African Americans and discourage them from traveling in certain 

areas. Arguably, racial profiling is a badge of slavery within the meaning of the Thirteenth 

Amendment. 29 It is certainly possible to trace the practice back that far, and forward through 

Klan terrorism, lynch mobs, Birmingham water hoses, all-white juries, Los Angeles choke 

holds, the beating of Rodney King, discriminatory administration of the death penalty, to the 

present “driving while black.”)30 

Two NYPD officers accosted Leonardo Blair, a middle-aged African-American male 

who writes freelance for the New York Post, as he attempted to exit his own car near his own 

house. Blair wrote an article detailing his experience.31  One officer frisked him. The other 

searched his bag. They handcuffed him, arrested him, hauled him to a police precinct, and 

shoved him into a cell. They later released Blair without charge, who counts himself “lucky 

to be alive.”   

An African-American police officer from a large Midwestern city told one of my 

students that white officers often racially profile because they are generally insecure and are 

especially frightened of African American males.32 The officer informed my student that 

many white officers have never interacted with African-Americans or people of other races in 

an environment in which the officers are not in complete control. These officers tend to 

overreact, automatically calling for backup whenever they pull over an African-American 

male driver, for example.33  

 The officer also noted that department heads reinforce this behavior. In the officer’s 

department, there is a requirement to gather personal information, such as social security 

number and employment, when police pulled over minority drivers. However, the same 

information is not required of white drivers when stopped.   

Secondary Consequences of Racial Profiling 

With approximately 2.3 million people in prison or jail, the United States incarcerates 

more people than any other country in the world.34  African-Americans are 13 percent of the 

general population, but over 50 percent of the prison population.  Blacks are incarcerated at a 

rate eight times higher than that of whites.   
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Studies show that African Americans with a criminal record have almost no chance 

of obtaining a job.35  In fact, white job seekers, fresh out of prison, have a better chance at 

getting a job than blacks with no criminal record.  

Another results of increasing, and widespread criminalization of black people, is the 

increase in the number who are barred from voting by so-called "felony disfranchisement" 

laws. Since jurors are selected from voter registration lists, felon disfranchisement also has 

the effect of reducing the numbers of blacks on juries, undercutting the constitutional 

guarantee of a "jury of one's peers."  

Many "felony disfranchisement" laws have racist origins. Southerners rewriting their 

constitutions after the Civil War adopted a wide range of voting barriers, designed to 

disenfranchise as many blacks as possible without explicitly violating the Fifteenth 

Amendment. Techniques emerging from these sessions included “note denied” strategies 

such as the poll tax, literacy tests, grandfather clauses36, and felony disfranchisement.37  

Along with outright intimidation and violence, they disfranchised most Southern blacks.  

Instead, felony disfranchisement punished “furtive” crimes, such as thievery, 

adultery, arson, wife-beating, and housebreaking, because the drafters felt blacks were more 

likely to commit, or at least be convicted of such crimes.38  John Fielding Burns, the author of 

the Alabama constitutional provision disenfranchising criminals, claimed “the crime of wife-

beating alone would disqualify sixty percent of the Negroes."39  

A century after the South’s disfranchising conventions, felony disfranchisement is the 

only primary technique for denying the vote the Fifteenth Amendment still permits. 

Currently, many states deny the right to vote to incarcerated prisoners and a slightly smaller 

number bar non-incarcerated offenders who are on probation and parole. Only fourteen states 

disfranchise ex-offenders for life, however, and these are predominantly the states of the old 

Confederacy. As a consequence, millions of African-Americans still cannot vote. 

Approximately 5.3 million Americans have lost their right to vote because of they are 

ex-felons.40  Today forty-eight states have some form of criminal disenfranchisement, and 

only Maine and Vermont allow incarcerated prisoners to vote. The typical felon 

disfranchisement statute disqualifies persons convicted of an “infamous crime.”   

These laws do not on their face distinguish between African-Americans and whites, 

but in 2003, the Justice Policy Institute (JPI) uncovered significant racial disparities in the 

laws’ application.41   While African Americans make up only 28% of Maryland’s population 

for example, 68% of the people arrested for drugs are black and 90% of people incarcerated 
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for drug offenses are black. With such a high black arrest and correction rate, Maryland’s 

felony disfranchisement law prevents a significant number of African-American from voting. 

The JPI found such patterns in many other states as well.    

§3.2: What’s the Law? 

The key laws protecting citizens against racial profiling prohibit false imprisonment 

and false arrest, prohibit unreasonable search or seizure, and promote equal protection of the 

laws.  

An officer falsely imprisons when the officer uses a show of authority or a threat of 

force to completely restraint a person's freedom of movement without making a formal arrest. 

False arrest takes place when an officer makes a formal arrest but does so without legal 

authority--misreading the facts or misinterpreting the law. Plaintiffs typically pursue false 

arrest and false imprisonment claims under state law. 

The Fourth Amendment forbids the police from conducting unreasonable body 

searches or searches of people’s homes and vehicles unless the officers had probable cause or 

a warrant. However, the Supreme Court in Terry v. Ohio42 permits police to stop a car if they 

have a “reasonable suspicion” that at least one occupant has committed a crime.43 In practice, 

this ruling gives the police enormous discretion to stop motorists, leaving ample room for 

officers to engage in discriminatory conduct.  

During the stop, officers may frisk any person they perceive presents a danger. The 

appearance of danger is in the officer’s discretion, even if an officer thinks the person 

stopped is dangerous because of what he or she has seen on TV or because of police culture 

itself. Terry greatly expanded police discretion to stop and frisk, and minorities-especially 

African-American males, have been their special targets.44   

The notion that race might be one of the reasons police stop a motorist did not seem 

to overly disturb the Supreme Court in Terry v. Ohio, interpreting the Fourth Amendment. 

However, race discrimination in a car stop might be unconstitutional under the Fourteenth 

Amendment even if it does not violate the Fourth.  

Considering this possibility, the Supreme Court in Whren v. U.S. 45 held that a 

plaintiff in such cases would have to prove that the discrimination was intentional, i.e., that 

race was the officer’s primary reason for the stop. Even if it was intentional (nearly 

impossible to prove) the court would still uphold the officer’s conduct if there was any other 

reasonable pretext for the stop even minor ones —a broken taillight, failure to use a turn 

signal, etc.46  
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Whren and Terry together put the Supreme Court squarely behind racial profiling.47 

As we saw in Chapter One, 42 U.S.C. §1983 provides a right of action to plaintiffs 

when their constitutional or statutory rights are violated by persons acting under color of law 

(typically, state and local government officials). The requirement that the defendant act under 

color of law may mean that officers who act without legal justification are considered 

individuals, rather than representatives of the government, and would have to be sued in a  

private tort action, rather than under 1983. 

Again, as we saw in Chapter One, Title VI of the Civil Rights Act of 1964 prohibits 

organizations that receive federal funds from discriminating because of race, color, or 

national origin. If a local law enforcement agency engages in racial profiling, the federal 

government can terminate its funds under Title VI. The plaintiff cannot succeed without 

providing intentional discrimination however, according to the Sandoval case.48 

The Omnibus Crime Control and Safe Streets Act of 1968 similarly prohibits state 

and local governments from discriminating in programs or activities funded by the federal 

government. Unlike Title VI, however the Crime Control Act does not authorize private 

lawsuits. Only the United States Attorney General can sue under this law.  

The Attorney General can bring a civil action in federal district court against any state 

or local government entity, agency, or official to halt any pattern or practice that violates the 

Act. Persons with complaints under the Crime Control Act file them with the Civil Rights 

Division of the U.S. Department of Justice or directly with the Law Enforcement Assistance 

Administration, which disburses Crime Control Act funds. The Violent Crime Control and 

Law Enforcement Act of 1994 (42 U.S.C. § 14141) gives the Attorney General similar 

authority, with special focus on juvenile justice. 

Victims of racial profiling may also pursue claims under 42 U.S.C. §§1981, 1985, 

and 1986, but usually only if they have not started a claim under §1983. 42 U.S.C. §1981 

protects citizens not only in their rights to real property, as we shall see in Chapter Six, and 

their right to contract, as we shall see in Chapter Four, but also their right to be “secure” in 

their  persons and property. 42 U.S.C. §1985 provides a money damage remedy against two 

or more persons who conspire to deprive someone’s civil rights. 42 U.S.C. §1986 provides an 

action against government supervisory personnel who know about a conspiracy within their 

ranks to violate a person’s civil rights, had power to prevent it, and  neglected or refused to 

do so.    
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Twenty-seven states have passed legislation explicitly banning racial profiling, 

requiring state and local enforcement agencies to develop programs to address this problem.49 

Some times such legislation comes only after storms of media attention and public 

controversy.50    

The Maryland Transportation Code Ann. § 25-113, enacted in 2002, requires 

officers to record the date, location, time and duration of the stop, traffic violation(s) alleged, 

whether a search was conducted along with the reason for the search, contraband seized, 

gender and race of the driver. 51  The law enforcement agency must turn this data over to the 

Maryland Justice Analysis Center,52 which reports it findings to the Governor, the General 

Assembly, and each law enforcement agency before September 1 of each year.53   

New Jersey adopted the Law Enforcement Professional Standards Act in 

2009.54The Act creates an internal police agency at the state level to monitor police 

performance, investigate claims of abuse, and provide training oversight. The agency reports 

to the New Jersey State Attorney General.55 Illinois adopted a similar law.56  

§3.3: How Does the Law Work? 

Racial profiling occurs both as disparate treatment and as disparate impact.  

Disparate Treatment 

Courts apply the Fourth Amendment to determine if an officer is justified in 

stopping an individual motorist. In many instances, officers will use traffic laws enforcement 

as a pretext, and so it is very difficult to convince a court that race was the only reason for the 

stop. Terms like “probable cause” and “reasonable suspicion” provide racially prejudiced 

officers all the discretion they need to act on their beliefs.   

When plaintiffs Orton Bellamy and Shawn Merke entered the Ashley Stewart Store 

in the Cheltenham Mall of Cheltenham Township, Pennsylvania, and a sales clerk called mall 

security.57 “Two black guys” had robbed an Ashley Stewart Store in Philadelphia,58 and the 

clerk feared Bellamy and Merke were the robbers.59 However, the clerk admitted to police 

officers upon their arrival that the two men were only shopping.   

When the officers asked Bellamy and Merke for identification, Bellamy gave them a 

badge that identified him as the Chairman of the South Carolina Probation, Parole, and 

Pardon Board, but the officer refused to accept it.60 Instead, they escorted the two men out of 

the store.61 Several police officers then surrounded them and ordered them to remain 

stationary and quiet. When Bellamy and Merke asked the officers why they were holding 

them, the officers told them “there was a robbery or something.” 62   
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After the police finished their investigation, they did not tell the men they could 

leave. It was not until Bellamy and Merke asked to leave that police allowed them to do so. 

The court determined the officers had  no reasonable suspicion for detaining Bellamy and 

Merke and found the officers violated the men’s fourth amendment rights.63  Because the 

officers acted unreasonably, qualified immunity did not protect them, and Bellamy and 

Merke were entitled to sue.64 However, the court issued a backhanded final judgment, award 

nominal damages of only one dollar.65 

Cheryl von Herbert had better luck. Officers in St. Clair Shores responded to a bank 

teller who called to report a woman, Connie Floyd, attempting to cash a fraudulent check 

made out to Elnora Pack with Ms. Pack’s driver’s license.66  After the officers arrived, the 

teller notified them that a woman who “sounded black” had just called the bank inquiring 

about Floyd.67 Assuming an accomplice matching Pack’s picture was in the area, the officers 

approached von Herbert in the mall, asking for her name, why she was at the mall, and for 

identification. Herbert answered the questions and produced a Michigan state identification. 

The officers then ran a warrant/lien check on her. When it came back negative, they allowed 

Herbert to leave.   

While Herbert was standing at the bus stop, another officer, Chester, approached her 

wanting to compare the picture on the Pack license to Herbert’s face. As Chester was 

examining Herbert’s license, a bus came, and Chester waived it on. Herbert then screamed 

loudly and demonstratively asking onlookers for help. Officers then arrested Herbert for 

disorderly conduct and took her to the police station. The trial judge dismissed the charges 

because the police lacked “an articulable reasonable suspicion to stop Herbert.”   

Herbert then filed Fourth Amendment and equal protection violation claims against 

the officers and the city. The court considered the Terry stop unlawful, as the police inquiry 

should have been satisfied once Herbert produced identification.68 Since it was unreasonable 

for the officers to continue to investigate Herbert once she supplied her identification, they 

were not entitled to qualified immunity and she could sue them personally.69  

Making out a racial profiling claim under the Fourteenth Amendment is difficult. 

Under the Whren test, articulated in the majority opinion of ultraconservative Supreme Court 

Justice Antonin Scalia, racial profiling victims must prove that the officer who performed the 

traffic stop did so because of race, and did so intentionally. To prevail, a plaintiff would need 

a confession from the officer involved or evidence that the department adopted a racial 

profiling policy.  
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In People v. Muhammad, a 1988 case in Michigan, the deputy sheriff heard on police 

radio that two African American males robbed a bank. The deputy then proceeded to stop the 

first car he saw with African American male occupants--though the car did not match the car 

description radioed in. The court only overturned one of the convictions.   

In Brown v. City of Oneonta, (1999) a post-Whren case, the federal Court of Appeals 

for the Second Circuit held that in an area with few minority residents, a police description 

composed only of race and gender does not equal a “racial profile.” Therefore, when an 

elderly white robbery victim claimed a “black male” robbed her the police could search every 

African American male in town.70  

In 2003, Stacy Nesby was driving with her passenger, John Saucer in Oakland when 

police officer Anderson made a u-turn, got behind her vehicle and turned on his overhead 

lights.71 Nesby was driving her 2002 Dodge Intrepid, which she had purchased 20 days 

before the stop. When Anderson approached Nesby’s vehicle and asked for her license and 

registration, Nesby complied, and informed him that San Francisco authorities recently 

arrested her on warrant but released her because she was not the wanted person.72    

Saucer asked the reason for the stop; Anderson replied that Nesby’s registration was 

expired.73 Saucer then pointed to a temporary registration permit in the front windshield of 

the vehicle.74 Nesby then explained to Anderson that another woman had stolen her identity, 

used her name, and that was why San Francisco authorities released her from jail.75   

Anderson then told Nesby to step out of the vehicle, but according to Nesby, 

Anderson did not wait and tried to pull her out.76 Two other White male officers came to 

assist and grabbed Nesby by her blouse, ripping it, and pushed her against the vehicle and 

over the hood.77 They raised her blouse above her chest and lifted her skirt above her waist 

exposing her underwear.  According to Saucer, the officers then ran their hands over Nesby’s 

body and one squeezed the cheek of her buttocks. Nesby told the officers they had her arms 

raised so high behind her back that they were hurting her; but they did not respond.78 Nesby 

persisted that she was not the woman in connection with the warrant, did not struggle with 

the officers, nor did she yell at them.79 Saucer then saw one of the additional officers open the 

trunk of the vehicle, search it, and throw the keys in it, shutting it.80   

Nesby then sued the City of Oakland and Officer Anderson under the Fourteenth 

Amendment.81 The court granted the defendants motion for summary judgment stating 

“while the circumstance underlying this case were indeed unfortunate, plaintiff fails to 
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establish a genuine issue of material fact in dispute sufficient to take these defendants to trial 

on these claims.”82  

Airport security officials regularly subjected African American women through New 

Jersey’s Newark International Airport to invasive searches that ranged from groping pat-

downs to cavity searches. Sometimes officials forced these women to stand naked in rooms 

and refused calls to their families and lawyers. One of the women decided to contact a friend 

who worked for a local news station. The story eventually ended up on NBC nightly news 

and Dateline NBC. In 2004, civil rights attorney Edward Fox began organizing a class action 

lawsuit, aiming to reach 1,300 women across the country.83 

Ninety African-American women brought an equal protection suit against Chicago 

O’Hare International Airport custom’s managers claiming security officials chose them for 

non-routine searches (pat-downs, strip searches, x-ray inspections, or body-cavity searches) 

because of their race and sex.84 All of the women were searched between March 1996 and 

August 1999.   

However, the court denied the women relief,85 primarily because their statistical 

evidence was not sufficient to prove disparate treatment; they had not shown to the court’s 

satisfaction that race and sex had any influence on the type of search conducted!86 

Additionally, the court determined that the plaintiffs presented no admissible evidence that 

the managers knew their inspectors were engaging in racial or sex discrimination.87   

Title VI claims face similar obstacles. In 2003, Tacoma, Washington police searched 

for an armed robber in a green Cadillac with a specific license tag number.88 Tacoma Police 

Officer R. Baker stopped Michael Hankins, though Hankins’ Cadillac was black, not green 

and the tag number did not match the one identified in the robbery. Baker pulled Hankins 

over in front of his father-in-laws home.89 When Hankins got out of his vehicle, Baker swore 

at him, ordering him to get back into the vehicle. Baker then reached into the car and grabbed 

Hankins by his throat.90 Another officer approached Hankins with a pepper spray, and 

another tasered Hankins in the chest. When Hankins’ father-in-law, Michael Ward, 

approached the officers pleading for them to stop their assault on Hankins, they pepper-

sprayed and tasered him as well.91 Police charged Hankins with driving with cancelled 

license plates and obstructing a police officer; however, a court dismissed these charges.92 

Police charged Ward with assault, but a jury found him not guilty.  

Hankins and Ward brought a Title VI claim alleging discrimination under a program 

or activity receiving Federal financial assistance.93 The court ruled they had to prove the 
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officers in question acted in a discriminatory manner and that the discrimination was 

intentional. 94 Hankins and Ward used a Tacoma city statistical study to establish their racial 

profiling claim; however, the court determined that the study showed disparate impact and 

not disparate treatment.95 The court granted the defendant’s motion for summary judgment on 

the Title VI claims, finding Hankins and Ward had not produced evidence establishing a 

nexus between a federally-funded program and alleged racial profiling.96   

The Violent Crime Control and Law Enforcement Act of 1994 empowers the 

Department of Justice to sue local law enforcement agencies for violations of Constitutional 

rights. The DOJ can investigate management practices as well as individual police officer’s 

actions. The Bush Justice Department filed very few lawsuits under the Act; 97  perhaps the 

Attorney General Holder will do better. 

Disparate impact  

Disparate impact appears not just in the greater numbers of African Americans 

stopped than whites but, ultimately, in higher rates of arrest, conviction, denial of bail, 

lengthy prison terms, and denial of probation. Few racial profiling cases alleging disparate 

impact actually reach the courts, however. Only the Justice Department can bring these cases, 

and they may decide to withhold funds from problem police departments instead, or simply 

investigate them.  

Claims under 42 U.S.C. §1983 have not been broadly effective either.98 Plaintiffs 

must first overcome the barrier of qualified sovereign immunity. An officer who invokes the 

defense of qualified immunity typically argues his actions were reasonable under the 

circumstances, placing a heavy burden on the plaintiff to prove that the police consistently 

stopped people solely because of race. Further, municipalities or unions usually indemnify 

defendant officers. None of the civil remedies addresses flawed management, policies, or 

patterns of abuse. When officers lose a civil suit, they rarely have to go into their own 

pockets to pay.99  

When a pattern or practice of racial profiling stops, it is usually because of political or 

social action, some development that does not take place in court. In New Jersey, for 

example, Governor Whitman made a public statement conceding that racial profiling was 

official state policy, on the Jersey turnpike in particular. In Maryland, statistical evidence 

presented by the ACLU convinced the Court, but the racial profiling stop of a Harvard-

educated African American lawyer provided the context.100 

Consent decrees 
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Authorities often settle these cases out of court, and a consent decree issues rather 

than an award of money damages. In the Maryland case, the ACLU found a published memo 

during discovery, asking police officers to be on the lookout for drug couriers, who would be 

“predominantly black males and black females.”101  The state of Maryland settled shortly 

after,102 agreeing to record the gender and race of drivers stopped103 and requiring Maryland 

police officers to file extensive data reports on the conduct of each stop.104 These reports help 

identify racial profiling incidents.105  

Attorney Johnnie Cochran got the LAPD to abolish the chokehold, discussed at the 

beginning of this chapter, after winning a case against the Department in state court. The 

chokehold alone caused fifteen deaths between 1975 and 1982.  

“I represented a guy named James Thomas Mincey, and they had put a choke hold on 

him, and they did it in front of his mother,” Cochran says. “His mother was pleading with the 

police, ‘Please don’t kill my boy.’ Mincey lived only a few days and then died. But that was 

the case that was used to get the Los Angeles Police Commission to issue a moratorium on 

the use of chokeholds. Police Commissioner Darrell Gates complained then, and he 

complained when the Rodney King case came up. He said ‘If only we could have choked him 

out, then we wouldn’t have had to use the baton.’ I said, ‘Are you crazy! We would much 

prefer that he have a couple of broken bones.’ That’s when we got the moratorium on the 

choke hold, and that stopped the death of more youngsters. I take pride in that.”106  

The chokehold ban Cochran won still stands.107 The state of California as a whole is 

required to collect data similar to required in Maryland, because of a settlement from a racial 

profiling case.108 

Pursuant to a consent decree, the police department agrees to take steps to alleviate 

the problem, perhaps by establishing a new policy against profiling, or requiring officers to 

undergo sensitivity training. Some decrees require police officers to issue a preprinted card 

whenever making a stop. The cards provide motorists with instructions and give a hot line 

number for lodging complaints. In some cases, officers must hand the motorist a written 

consent form to fill out before they can conduct a search during a traffic stop. 109 

Other decrees require traffic citation forms to record the motorists’ apparent race, and 

require the department to assemble a database of every stop or frisk conducted, specifying 

particulars such as the race of persons stopped, whether the arresting officer searched them, 

and whether they gave their consent. New techniques include installing video cameras in 
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police cars, 110 and revoking repeat offender’s police certificates (preventing them from 

serving on any police force in the state). 111  

Consent decrees can also require community outreach or require the department to set 

up a citizens’ advisory board. Advisory boards can analyze data generated under consent 

decrees and make recommendations to police department supervisory personnel. They can 

issue warnings when they see spikes in racial arrests. They can also help identify repeat 

offenders among the officer corps for counseling, retraining, or dismissal. The advisory 

board’s most important advantage is publicity, which is the best way to keep Department 

Heads focused on the problem. 

Attorneys who practice in this area can help prepare the ground for future consent 

decrees by cooperating with organizations that conduct empirical studies on racial profiling. 

Collecting this data will buttress their client’s allegations, providing attorneys and civil rights 

organizations leverage to negotiate for change. Every consent decree sets a precedent, 

eroding the ability of law enforcement to stall on this issue. In addition, as always, 

community action and media attention help bring patterns and practices of police misconduct 

to the light of day. 

§3.4: What Needs to Change? 

Police sometimes beat or brutalize “profiled” suspects. Beyond ordinary brutality, 

police also have access to powerful semi-automatic weapons; their training and supervision 

in the use of these weapons is often inadequate. Unlike traditional guns, these weapons fire 

many rounds in rapid succession, increasing unjustified shootings and deaths from multiple 

police gunfire.112 Police need training not only in the handling of these weapons but also in 

broader tactics to minimize the need to use such “weapons of mass destruction.” 

Victims of racial profiling and other police abuse experience deep psychological and 

emotional trauma, and may become antagonistic toward the criminal justice system and 

society as a whole. Racial profiling legitimizes years of feelings of injustice, distrust, and 

cynicism by African-Americans about police and the criminal justice system as a whole. 

Furthermore, when the police treat law-abiding citizens like criminals, they will not trust the 

police to protect their rights or interests when they need help. This lack of trust discourages 

citizens from assisting in the prevention of crime, and the gulf between law enforcement and 

the minority public widens further.  

In 1999, President Clinton called racial profiling morally indefensible and directed 

federal law enforcement agencies to collect and report data on the race, ethnicity, and gender 
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of individuals stopped, questioned, and searched.113 In 2003, the Bush Administration 

released a set of guidelines promulgated by the Civil Rights Division of the Department of 

Justice entitled, Regarding the Use of Race by Federal Law Enforcement. These guidelines 

concede that racial profiling is a civil rights violation, but permit racial profiling in special 

cases including but not limited to national security. Unfortunately, the 2003 guidelines 

provided no enforcement or even monitoring mechanisms to ensure federal law enforcement 

agencies comply.  

Attorney General Eric Holder, himself a victim of racial profiling as a young man, 114 

has stated that ending racial profiling is a priority for the Obama administration. 115  He has 

ordered an internal review of DOJ law enforcement data, and vowed racial profiling will not 

be acceptable under his watch.116 

Individual bills introduced in Congress to address the racial profiling problem, such 

as the “Traffic Stops Statistics Act (1997, and the Racial Profiling Education and Awareness 

Act of 2002 failed to pass.117 A newer bill, The End Racial Profiling Act, calls for every 

federal, state, and local law enforcement agency to ban racial profiling and subjects offending 

departments to private citizen lawsuits. 118 It also recommends these agencies take 

disciplinary action against offending officers, adopt civilian complaint procedures, and start a 

database. 119  The Act would bind all federal law enforcement agencies as well as state and 

local agencies receiving federal funds.   

The ACLU introduced the End Racial Profiling Act (ERPA) in 2001, and re-

introduced it in 2004, without success. 120 Hoping for better luck in the Age of Obama, the 

ACLU and the NAACP began lobbying to pass the bill in 2009.121  

THE HANDBOOK 

§3.5: First Aid 

A police stop can happen to anyone at any time. Police can use any traffic violation 

they have the discretion to pursue as a pretext, even a broken taillight or inoperable direction 

signal. In the event a police officer stops you, there are certain things you need to do at that 

moment, and other things you need to do as a follow-up. 

The normal reaction for most victims of racial profiling is to do nothing and obey 

every request the police officer makes. This is a good survival technique. Keep your hands on 

the steering wheel, in plain sight. Always have your driver’s license, car registration, and 

insurance card easily available. 



 72

Once the officer stops you, he can order you or your passengers to get out of your car 

if he believes you pose a threat. The officer needs no objective evidence. His perception is 

what counts. 

The officer can question you without giving Miranda warnings. Officers have the 

right to frisk any individual who they perceive as posing a danger or threat, so choose your 

words carefully, and be conscious of your movements, body language, and emotional state.  

You are not required to give a police officer permission to search your car 

however.122 You can deny the request, but do so politely. The police may try to intimidate 

you by prolonging the stop, ordering you to stand in a particular place, and failing to inform 

you when you are free to leave.123 Under these circumstances, many motorists will give 

consent, feeling that they have no choice or that the officer will continue to harass them until 

consent is given. However, if you consent, the officer can conduct a full-scale search of the 

vehicle, including your personal effects in plain sight and the contents of any 

compartments.124   

Do not be confrontational, provoke an argument, or allow yourself to be provoked. 

These situations can escalate very quickly. Do not contradict the officer, complain on the 

scene, or threaten to file a complaint. Your demeanor during the incident can be introduced in 

court should you wish to pursue your legal rights.  

Above all, wait until the officer releases you from custody before following any of 

the next steps listed below. If arrested, ask to speak to an attorney. Preserve your right to 

counsel. 

Call a friend, relative, or attorney on your cell phone immediately after police release 

you. Ask for help, tell them your story. You can also use your cell phone’s voicemail to 

record the incident immediately after the police release you. If you do not have your phone, 

tell someone else about the incident as soon as possible after it occurs, so that they can testify 

that you spoke to them, and can describe your demeanor even though hearsay rules prevent 

them from testifying as to what you actually said.   

Try to recall the names of the officers, their badge numbers, squad car number, or 

license plate number. Also, make a note of the location and time of day, because police 

records will show who was on duty at that time and location. 

Call the police department and tell them the complete story as soon as possible. This 

is particularly important if you have suffered injuries. Even if they tell you there is nothing 

that they can do at that moment, they will at least have to make note of the complaint in their 
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daybook, which your attorney can subpoena later if necessary. After suffering police 

misconduct, many people are so frightened they consider themselves lucky just to be able to 

leave the scene. However, by making a police report, you create important documentation for 

your case. Your evidence can also corroborate complaints made before or after yours. 

Next, file a compliant with the local police precinct using their complaint forms and 

dealing with the specific staff members who handle citizen complaints. You should also write 

a letter or file a complaint with a citizen review board if one exists. If the matter is not 

satisfactorily resolved, proceed to the Chief of Police and from there to your local city 

council member. You must exhaust that process before you sue, but you also must not wait 

too long, because your right to bring a case may expire under the relevant statute of 

limitations 

§3.6: Who Can Help? 

Victims of racial profiling, false arrest, excessive force during interrogations, and 

other police misconduct can look for assistance in several places. At the federal level, you 

can make a complaint to the Criminal subsection of the US Department of Justice’s Civil 

Rights Division. You can also file a complaint with a state or local human rights agency. In 

most cases, these agencies will expect you to lodge an official complaint with the local police 

department. You can also make a complaint to a civil rights organization such as the ACLU 

or the NAACP.  Finally, you can hire a private attorney to bring a suit for damages against 

the police department.  

Local Police Department 

If you believe the police stopped you for no good reason and suspect that race 

motivated the officer involved, file a complaint in writing with the police department’s 

Division of Internal Affairs. File a copy of the complaint with another agency, such as the 

district attorney’s office, or with a civil rights organization, because department personnel 

may try to talk you out of filing a complaint, or misinform you about proper procedure for 

filing. Once filed, complaints might get “lost.”   

Department of Justice 

The DOJ has the authority to bring a civil action against a police department that has 

engaged in racial profiling. 42 U.S.C. §14141 gives the DOJ authority to move against law 

enforcement officials engaged in any pattern or practice which jeopardizes constitutional 

rights. In addition, the Violent Crime Control and Law Enforcement Act of 1994 authorizes 

the U.S. Attorney General to bring a civil action for declaratory or equitable relief against 
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police departments engaged in a pattern or practice of racial profiling. The Department also 

has authority under Title VI of the Civil Rights Act and the Omnibus Crime Control and Safe 

Streets Act of 1968 to proceed with litigation to combat racial profiling. Finally, the DOJ can 

use 18 U.S.C. §§ 241 and 242 to bring criminal actions against police officers who abuse 

their authority. 125 Such prosecutions are exceedingly rare, however, because of the need to 

prove intentional abuse.126 

The Justice Department’s Civil Rights Division has established a police misconduct 

initiative to coordinate enforcement. When they discover possible violations through media 

reports or their own investigations, they move to address them. These investigations 

sometimes go on for years.   

The Department’s authority under 42 U.S.C. § 14141 enables it to engage in private 

settlements as well as seeking consent decrees though the courts. Information generated 

under a consent decree helps the Civil Rights Division keep close tabs on department activity 

and ensure compliance. Typically, the DOJ will lay out a specific objective that the 

department has to reach before the courts lift the decree. (Public, court-ordered consent 

decrees enable civic groups such as the ACLU to monitor the results as well.)   

The DOJ does not use its lawyers as front line troops to combat police abuse,127 partly 

because the Criminal Section of its Civil Rights Division does not have adequate funding or 

staff.128 Less than 1 percent of complaints referred to the Justice Department actually lead to 

federal indictments.129  

Civil Rights Organization 

The NAACP has been very successful in pursuing private agreements with police 

departments, convincingly arguing that it is better for the department to be on top of the 

situation when the inevitable outrageous case hits the news, rather than having to call the 

NAACP in to cool things down in the community after it explodes. Contact your local 

NAACP branch office for more information. Community oversight groups such as Cop 

Watch have also had some success.130  

The ACLU uses litigation more, pursuing a number of cases in federal court to secure 

settlements or large monetary awards. The ACLU does not litigate every complaint brought 

before them, but rather keeps a record of complaints they receive to identify discriminatory 

patterns and problem police departments. You can call a local ACLU office or file a 

complaint on the ACLU website at www.aclu.org.   
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The ACLU’s weapon of choice, like the Civil Rights Division, is the consent 

decree.131 Before entering into a consent decree, however, civil rights attorneys will 

ordinarily demand an independent investigation of the offending police department’s policies 

and practices, to establish a baseline for measuring improvement. Such an investigation 

typically includes interviews with police supervisory personnel, evaluation of education and 

training programs, and a review of written policies and practices. Investigations review the 

department’s procedures for monitoring officer activity as well as the agency’s formal 

procedures for responding to citizen complaints.  

§3.7: Getting Organized 

The police officially protect and serve the entire community, not just members of the 

majority racial group. Ultimately, then, it is the community that must “determine the scope of 

police power, and communicate what the limits are.”132 

Human Rights Watch recommends the following steps: 133 

(1) Urge your city government to provide full funding for citizen review of police 

officers accused of human rights violations; 

(2) Urge your city government to require your police department to create and utilize 

early warning or “at risk” systems to identify problem officers; 

(3) Urge your state legislators and governor to create a special prosecutor’s office to 

investigate police officers accused of brutality or corruption; and 

(4) Urge your U.S. Representative or Senators to condition police departments’ 

federal funding on their reporting incidents when their officers use excessive force. 

Some states, such as New Jersey and Maryland, have already passed legislation 

establishing monitoring and early warning systems, and the Obama Administration’s 

Attorney General, Eric Holder, seems poised to use federal funding as both carrot and stick. 

That leaves civilian police review boards, which are not uncommon. Special state 

prosecutors independent of the police, however, are extremely rare.  

Civilian Review Boards134 

Because government at all levels has failed to properly deal with police misconduct, 

many communities are turning to independent civilian review boards and independent 

auditors to investigate allegations of abuse.135 The mayor or other senior government officials 

from outside the department appoint the board. The board generally reviews complaints and 

makes disciplinary recommendations after the police department has completed its own 

investigation.   
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In localities establishing civilian review boards, citizens can file administrative 

complaints to the board. Some of these boards even have subpoena power, and can require 

officers to appear at hearings as well as review personnel files. The board can also provide 

important information to police administrators about management problems that might 

otherwise go unnoticed.136 

Other tasks the board may undertake include data collection,137 and establishing a 

website to publish their findings and permit victims to tell their stories.138 It is also very 

important for the board to zero in on police sergeants as the “line officers” who have the 

greatest impact on police functions that directly affect the public: arrest, search and seizure, 

conflict management, use of force, and interrogation techniques.139 

Police-community dialogue 

Civilian review boards often grow out of police-community dialogue rebuilds a 

measure of trust or creates one where none existed.140 The ACLU of West Virginia launched 

a Campaign to End Racial Profiling in June 2009,141 including a series of “Know Your 

Rights” public education seminars around the state open to members of the community and 

law enforcement alike. 142 Because of this community-based campaign, the Charleston Police 

Department announced in October 2009 that it would incorporate training geared towards the 

unacceptable practice of racial profiling for all officers in the city.143   

Everyday Democracy is also a good source of information on how to organize such a 

campaign, along with your local ACLU or NAACP branch.144 According to their website,  

 
Poor relations between community members and police can lead to feelings of 
distrust, anger, and fear. Citizens may think the police are prejudiced and have 
unfair policies. Police may feel blame for all kinds of social problems, and 
think they don't get credit for doing their jobs. 

 

They offer a five-session “discussion guide” designed to help communities bring 

police and residents together to build trust and respect, develop better policies, and make 

changes for safer communities.145 
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Chapter Four 

Discrimination Against Consumers 
 

Public Accommodations:  

It is illegal for the provider of any public accommodation (restaurants, hotels, public 
transportation) to discriminate against a potential customer or client because of race. 

SYNOPSIS, THE CIVIL RIGHTS ACT OF 1964, TITLE II  
 

Private Accommodations:  

It is illegal for the seller of any good or service to discriminate against a potential customer 
because of race. 

SYNOPSIS, THE CIVIL RIGHTS ACT OF 1866 

 

THE HISTORY 

§4.1: What's the Problem? 

In the 1960s, African American students staged “sit-ins” to break Jim Crow 

segregation in Southern restaurants. Cases reaching the U.S. Supreme Court between 1964 

and 1966 included Bell V. Maryland,1 and Bouie v. City of Columbia, S.C.2  Local authorities 

charged the students with criminal trespass.  The Supreme Court generally reversed their 

convictions, creating a moral victory every bit as important as Brown v Board of Education. 

This struggle, like the struggle for a fair and equal education, continues forty years later. 

Today, covert discrimination against African American consumers replaces the overt 

discrimination of Jim Crow (See Chapter One). Anyone with the least semblance of authority 

can inconvenience or even threaten an African American person who must move about in 

public, in a kind of “private” racial profiling (See Chapter Three).  

In 1995, Robert Sheehan, a white security guard for the Eddie Bauer Warehouse store 

in Fort Washington, Maryland, accused Alonzo Jackson, a sixteen-year-old African 

American boy, of stealing the Eddie Bauer shirt he was wearing in the store.3Jackson actually 

purchased the shirt at the store a day earlier, and wore when he came back to shop the next 

day with friends, Rasheed Plummer, 18, and Marco Cunningham, 20. 

Sheehan followed the boys around the store and blocked their path when they tried to 

leave. Sheehan, a Prince George's County police officer, worked as a guard at the store 
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during his off-hours, but wore his police badge and carried his police revolver. Another off-

duty officer detained Jackson's friends, Plummer and Cunningham, while Sheehan questioned 

Jackson. 

Sheehan demanded Jackson show a receipt for the shirt he was wearing and when he 

could not, ordered him to remove it. Jackson, wearing only an undershirt, left the store with 

his friends. Jackson returned home, and found his receipt after a long search. The store 

returned his shirt that evening when he came back with the receipt. 

Civil rights attorney Donald Temple represented the boys in an action charging the 

store with falsely imprisoning all three of them, negligently supervising store security guards, 

and defaming the boys’ character. The court awarded Jackson $850,000 in compensatory and 

punitive damages, and awarded co-plaintiffs Plummer and Cunningham $85,000 each.4  

Background 

Discrimination against African Americans in search of goods and services is deeply 

rooted in American racial subordination. During slavery, plantation masters allowed only 

house slaves to enter their homes and kept field hands at a distance, forty feet away from the 

master’s home at all times.5  As soon as slavery ended, Southern states passed Black Codes 

denying African Americans access to public accommodations such as trains, hotels, and 

restaurants. Barred from private clubs and groups, African Americans eventually formed 

their own, such as the Prince Hall Masons and, in the 20th century, various Greek letter 

organizations.   

Congress launched Reconstruction after the South made its defiance manifest with 

the Black Codes. However, as soon as Reconstruction ended, the “Jim Crow” system 

emerged (named after a minstrel show character from the 1830s, an old, crippled, slave who 

embodied negative African American stereotypes). Jim Crow laws separated the races in 

every sphere of life reinforcing white “supremacy.” Plessey v. Ferguson declared Jim Crow 

constitutional in 1896. Well into the mid-twentieth century, Jim Crow segregated 

transportation facilities, schools, housing, libraries, restrooms, drinking fountains, the offices 

of physicians and lawyers, barber and beauty shops, hospitals, and even cemeteries.   

African Americans and whites lived very near one another in the rural South. In the 

North, in contrast, the extremes of formal segregation were rarely necessary because African 

Americans and whites lived farther apart.  Northern African Americans traveled long 

distances from their segregated neighborhoods to the menial jobs they worked downtown and 

in white neighborhoods. Informal codes required African Americans to enter through the 
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back door of white people’s homes and to address white people by title and last name, while 

white people addressed African Americans, no matter their age, by their first name or 

nickname.  

If African Americans attempted to enter restaurants informally reserved for whites, 

staff might simply refuse to admit them. If allowed to enter, staff might signal that they were 

unwelcome by subjecting them to long waits or no service at all, poor service when it came, 

and generally rude and brusque treatment. 

Consumer Discrimination Today 

There are no more legally segregated hotels, restaurants, or travel facilities in the 

Southern mold; however, the Northern strategy of informal and defacto segregation has 

spread throughout the country. Attorney Donald Temple, who litigated the Eddie Bauer case, 

calls this type of treatment “consumer racism.” Consumer racism today threatens all African 

Americans rich and poor, young and old.6  

Consumer racism describes not only the shopkeeper who harasses African American 

customers by following them around his store,7 but also the restaurant waiter who insists on 

seating African American customers, no matter how well dressed or well mannered, at the 

rear of the restaurant, near the bathroom or the kitchen. Consumer racism arises in cases 

involving complaints against bars and nightclubs that charge higher admission fees to African 

American customers than to white customers.8  

 African Americans have also sued hotels, motels, and inns for giving them inferior 

rooms, or attempting to screen out African American patrons who inquired about a room 

when they “sounded black” over the telephone.9 

This kind of discrimination (as well as outright refusal of service) limits African 

Americans’ access to vital goods and services. Barriers exist in accessing public 

accommodations such as restaurants, hotels, and public transportation. They also obstruct 

access to private accommodations such as clubs and retail stores.10  

Public Accommodations 

RESTAURANTS 

Before Congress passed the 1964 Civil Rights Act, the name of the Denny’s, the 

nation’s fourth largest restaurant chain, was Sambo’s. Its advertising celebrated negative 

African American stereotypes, and its logo featured a large caricature of a young African 

American boy’s face.  
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In 1993, the Justice Department filed a complaint against the Denny's Corporation, 

alleging that Denny’s employees required African American patrons to prepay for their 

meals, pay a cover charge, and show identification before receiving service.11 The complaint 

also alleged that Denny's employees forced African American customers to wait 

unreasonable amounts of time, and that employees discouraged African American customers 

or simply refused them service.  The chain denied free “birthday meals” to African American 

customers and forcibly removed African Americans from restaurants.  

The large number of complaints against Denny’s included one from two African 

American members of President Clinton’s Secret Service detail.  In 1993 a group of 21 U.S. 

Secret Service officers, 7 African American and 14 white, all in uniform, stopped at a 

Denny's restaurant in Annapolis, Maryland.  Restaurant staff failed to serve any of the six 

African American officers, who were sitting together, during the 55 minutes they sat in the 

restaurant.  

In San Diego, California, a group of eleven African Americans had to prepay for their 

meals while several witnesses observed white patrons pay at the register after eating. In 

another incident, restaurant staff told a group of 18 African American high school and 

college students that they would not serve them unless they paid for their food in advance or 

paid a $2.00 minimum. At the same time, there was a group of white students in the 

restaurant; no staff member asked them to prepay or pay a minimum. Even though the 

African American students offered to break into several smaller groups, the restaurant staff 

still denied them service.  

In San Jose, California, Denny's restaurant staff required a group of seven to ten 

African American students to prepay for their meals, and another group of fifteen to twenty 

African American high school students waited for over an hour to have their orders taken. 

When the waitress finally came over, she told the students they would have to prepay for 

their meals. After half of the group left the restaurant, restaurant staff called the police, who 

escorted out the other half. At this same restaurant, the police at the request of the restaurant 

removed four female students, three African American and one East Indian. Restaurant staff 

did not permit the students to finish their meals because there were "too many of you people 

here."   

Restaurant staff at a Denny’s in Vallejo, California denied a free birthday meal to one 

of the children in an African American family party of two parents and three children. Staff 

subjected the family to lengthy waits for service and treated them poorly. In Mojave, 
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California, an African American family eventually left the restaurant without staff ever 

offering them a seat, while they promptly seated numerous white patrons who arrived at the 

restaurant. Staff in a Shreveport, Louisiana restaurant seated an African American man and a 

white woman but never served them, instead serving tables all around them.   

Denny’s officials instructed restaurant managers in San Jose, California to limit 

African American patronage by ignoring African American customers, telling them that 

tables were not available, requiring prepayment, and closing down the restaurant when too 

many African American customers attempted to visit. Company officials instructed managers 

in Los Angeles to seat African American customers in certain areas, require prepayment, 

deny separate checks to groups, charge a 15% gratuity to the checks of African American 

customers, and discourage African American customers by denying seating or requiring a 

prolonged waiting period.   

Denny's denied all the above allegations, but it settled the Justice Department case 

and signed a consent decree promising to instruct restaurant managers and staff not to 

discriminate against any patron because of race. It promised to instruct them to cease asking 

for prepayment, cover charges, or identification as a condition of service. It promised to 

instruct them not to discourage any person by their statements or by denying or offering less 

favorable service. It promised not to retaliate against any employee reporting such 

discrimination.   

The decree also implemented a non-discrimination training program and required 

each Denny’s restaurant to post a sign indicating that it is open to all persons without regard 

to race or color. All advertisements must contain no less than 30% of identifiably non-white 

persons and at least 25% of identifiably African American persons. The court awarded the 

class $28,000,000 in damages. The named plaintiffs received $25,000 each and the remaining 

money went to the class "Reserve Fund" for any future class members.   

In 1999, an African American couple, the Pilsons, visited a Cracker Barrel restaurant 

in Suwannee, Georgia with four friends. After waiting approximately forty-five minutes for 

service, they noticed that white customers who entered after them had already received their 

meals. Mr. Pilson complained to the manager. A white server then took the Pilson party’s 

orders, but their food did not arrive for an additional forty-five minutes. 

When one of the Pilson’s guests requested extra napkins from the waitress, she put 

the napkins on the table without speaking in response. Then the same waitress, walking by 

the table, spilled water all over Ms. Pilson from a tray. The waitress refused to apologize, or 



 82

even acknowledge the incident. The Pilson party sued Cracker Barrel for racial 

discrimination.  

Although Cracker Barrel denied the charges, 310 current and former Cracker Barrel 

employees testified that discrimination regularly occurred in Cracker Barrel restaurants in 31 

states. They testified that the restaurant mangers directed servers to seat patrons separately 

based upon race. 12   

In 2000, a customer lodged a complaint with the Justice Department’s Civil Rights 

Division against a Domino’s Pizza in North Carolina, charging the store refused to deliver to 

African American neighborhoods. The DOJ investigated, found the claims supported, and 

ordered Domino’s stores to define their definitions of “unsafe areas” without regard to race 

and to submit such determinations to annual review.  

Also in 2000, Terrance Taylor placed a to-go order at the Waffle House restaurant in 

Stockbridge, Georgia. Staff required him to prepay. 13  A white couple arrived after Taylor, 

sat at the bar, placed their order, and received their food before him.  When Taylor asked the 

cook what was taking so long, the cook ignored him.  He then noticed a tray of food next to 

the grill, which turned out to be his order; it had been sitting there for 10 minutes.  When 

Taylor finally received his food, it was too cold to eat.  

In July, 2001, Brenda French, along with her daughter and three young grandchildren 

entered the Waffle House in Conyers, Georgia to place a to-go order.14  The restaurant was 

not busy. About fifteen minutes later, a white man came in and sat on the bar placing an 

order. After the man received his order, French asked the cook how long hers would be. The 

cook replied saying “he was busy and he’d get to it when he could.” 15  A white couple 

entered and placed a to-go order. A white man came in, sat at a booth, and placed his order. 

Both sets of customers received their food before French. 

French’s daughter, Nicole French, who had been waiting in the car, entered the 

restaurant to inquire about what was taking so long. The cook overheard the comment and 

said, “I’m doing the best I can.” Nicole French responded that her mother had been waiting 

for at least thirty minutes. The cook then responded, “I don’t have to serve you, and you all 

can get out,” and threatened to call the police. Upon exiting the restaurant a few minutes 

later, the police pulled up informing the Frenches that the management had called for help 

with “unruly customers.” The court refused to admit evidence from Waffle House employees 

about training they received instructing them to limit services provided to African 

Americans.16   
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In January, 2003, at the same Waffle House, an African American male placed a to-

go order.17  The staff instructed him to prepay despite the visibly posted written policy stating 

that staff should not ask customers to prepay for their food.18 

In May 2003, Hakeem Mack and his party waited over an hour at their table before 

they could waive down a server.19  The waitress did not apologize or take their order, but told 

them she would send another waitress. The party then waited an additional fifteen minutes 

before a second waitress came and took their order, without apologizing.  After 45 minutes, 

the party inquired about the status of their food.  The manger informed them that the server 

had understood their order to be a to-go order and it had been sent to another Waffle House 

location.  Additionally, he told them if they wanted their food, they would have to go to that 

Waffle House.  During Mack’s two hours at the location, restaurant staff seated a number of 

white customers, and served them within a short time after seating them.20     

HOTELS 

Hotels may give African American patrons less desirable rooms, ask them for more 

proof of identification to secure a room, or burden them with surcharges for services 

normally provided for hotel guests free of charge.21  

In United States v. Satyam, LLC d/b/a Selma Comfort Inn, et al. (S.D. Ala.), 

customers reported that the hotel owner steered African American guests to back rooms, 

charged them higher prices than they charged white guests, and denied them equal access to 

hotel facilities and services. 

In another case, Marcus Sherman stayed at a Baltimore hotel while attending a 

professional conference in 2003. After a workout at the hotel gym, his card failed to operate 

when he attempted to re-enter his room.  When he went to the front desk for a replacement, 

the staff asked for identification, in accordance with hotel policy, but Sherman’s was locked 

inside the room.  In such cases, hotel protocols directed security staff to escort guests to their 

rooms to retrieve their identification in order to bring it back to the front desk for verification.  

However, Sherman waited for almost twenty minutes before a security guard arrived.  During 

that time, the front desk receptionist told Sherman he “could have come in off the street.” 22  

An African American security guard then escorted Sherman back to his room and let him 

remain in his room while he took the identification up to the front desk.   

Sherman learned that a white female colleague locked her card in her room the day 

before.23  She received a new key without having to show identification.  Sherman went to 
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the hotel manager, who apologized, and provided him with two hundred dollars in gift 

certificates.     

Private accommodations 

The law considers discrimination in clubs, organizations, and retail stores private 

discrimination. Such accommodations are generally exempt from Title II’s regulations 

governing public accommodations.  

PRIVATE CLUBS 

Private clubs include social clubs, golf and country clubs, swimming pool groups and 

recreational complexes, as well as organizations and associations like the YMCA and the 

Boys Scouts of America. African Americans who face discrimination in these contexts 

usually have to look beyond Title II for relief. Members of clubs and organizations develop 

relationships and bonds based on similar family and cultural backgrounds, educational 

experiences and personal recreational interests. Once these relationships form and the 

membership solidifies, clubs often refuse to accept others. Yet clubs and other voluntary 

associations, and the networks they create, play a crucial role in social and career 

development. Parent leaders in suburban public schools often emerge from such groups, for 

example. 

RETAIL STORES 

Shopping has become a pervasive American social activity, bringing people together 

in central locations on a daily basis.24 It is arguably one of the last surviving forms of public 

community association in the United States, yet sixty percent of African Americans feel they 

face discrimination while shopping.25 Facing discrimination in such a common part of life 

creates daily stress.26  

The discrimination African American shoppers experience has been described as a 

kind of “consumer” racial profiling (see Chapter Three) sardonically called “shopping while 

black.”27  Consumer racial profiling occurs when merchants treat shoppers differently 

because of their race or when they degrade or deny the shopper the product or service they 

seek. Many shopkeepers apply different protocols to African American customers, 

disproportionately accusing African American shoppers of stealing, subjecting them to verbal 

harassment and in extreme cases, humiliating public strip searches.28  

Some store managers order their employees as well as follow African American 

customers in the store, and refuse to provide them with large shopping bags, sure African 

American customers are shoplifters.29 At the same time, managers require security personnel 
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to apprehend a minimum number of shoplifters in a given period, and security zeroes in on 

African American shoppers as “likely suspects” and easy to accuse. 30Large department stores 

use undercover detectives, specifically instructed to shadow African Americans in their 

store.31  There have been numerous confrontations between shoppers and security guards at 

Dillards department stores, for example, some of them quite serious. Lawsuits against them 

continue to this day. 32  

In July 2004, Samaad Bishop went to purchase a doll set for his daughter at the Bronx 

Toys “R” Us store.33  While trying to exit, the security guard demanded Bishop’s receipt as 

proof of payment before he could exit the store.  When Bishop declined, the security guard 

blocked his exit, physically forcing him back into the store.  Bishop was detained until the 

police arrived.  Bishop asked the security guard for permission to leave on several occasions 

and each time the guard refused. 

The security guard told Bishop that checking for receipts was a “store policy” 

because “this is the Bronx, not the suburbs and black people steal more than whites.”34  

Additionally, Bishop observed two white women walk past the security guard without being 

asked to show a receipt.  When the police arrived, Bishop showed them his receipt. They then 

allowed him to leave.  

Discrimination often masquerades as legitimate business practice,35 so it is sometimes 

hard to prove that discrimination actually occurred. Most consumer transactions are 

transitory, leaving few opportunities to see if African American customers encounter 

different treatment from white customers.36  Is a single incident racial discrimination or is the 

sales clerk simply incompetent or having a bad day?37  

Mr. Pitts, an African American employee of G.A.F Materials Corporation went to the 

Wal-Mart in Brandon, Florida to purchase 520 gift cards he had ordered for the company to 

hand out during Christmas. 38  He had G.A.F Accounting issue a check for the cards, and then 

went to the customer service desk at Wal-Mart to pick them up. For years, G.A.F. had sent a 

white female administrator to buy the cards without incident.  This time, the store manager 

stalled for two hours before accepting the check.  Mr. Pitts had already presented his G.A.F. 

business card, driver’s license, and the toll free number to G.A.F.’s bank.  Two African 

American clerks watching the scene told Mr. Pitts that several similar transactions took place 

that day without any delays whatsoever.   

Pitts finally got upset and asked for the check back but the two store managers 

refused to return it.39  Later, two deputies arrived from the Hillsborough sheriff and asked 
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about the forged check Mr. Pitts brought in. One deputy explained that Wal-Mart staff had 

called and reported that Mr. Pitts had committed a felony. Within minutes, the deputies 

cleared Mr. Pitts and determined that there was no reason for a criminal charge.  Wal-Mart 

has since opened its own investigation of the matter.  Four Wal-Mart officials called Pitts 

apologizing for the incident, but none explained what happened. 

Jesse Williams visited a Staples office supply and photocopying store in Virginia to 

purchase an ink cartridge in the summer of 2001.40  When he reached the cash register, he 

presented a personal check as payment to the clerk.  The check was pre-printed with his name 

and Maryland address.  The clerk refused the check, informing Williams that Staples “did not 

accept out-of-state checks.”41  Williams then offered to show the clerk his state driver’s 

license and student identification card, but the clerk repeated that Staples did not accept out-

of-state checks.  Williams left the store without purchasing his ink cartridge.   

Williams learned that store clerks allowed one of his acquaintances, a white woman, 

to use an out-of-state check the very same day they denied him the privilege.42  In response, 

Williams called the Staples manager and explained his story. The manager told him that the 

decision to accept out-of-state checks was a “judgment call” that was decided on a “case by 

case basis.” 43       

At this time, Staples had a nationwide policy of accepting all checks clearing a third-

party check verification system.  The procedure included running the check through a device 

on the cash register.  Williams reported his incident to a civil rights advocacy agency.   

In April 2006, Jacqueline Brown, an African American woman attempted to purchase 

a thousand dollars worth of merchandise at a Panama City, Florida jewelry store.44 The sales 

clerk not only asked for her driver’s license, but also a fingerprint, for identification. Brown 

refused to provide her fingerprint, claiming racial discrimination, demanded and received a 

refund. Later, a white “tester” went to the store to purchase the same merchandise. The clerk 

did not ask the tester for any proof of identification whatsoever.  

OTHER RETAIL CONTEXTS 

Automobile dealers, appliance vendors, and others who deal in durable goods often 

charge African Americans higher interest rates for long-term credit.45 For example, African 

American customers seeking to finance their automobile purchases complain that the Nissan 

automobile franchise charges them higher interest rates than they charge whites with the 

same credit rating.46 
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Auto dealers may also be more likely to renege on warranty claims when the 

customers are African American. Tyrone Causey took his 2000 Chevrolet Corvette into 

Sewell Cadillac-Chevrolet, Inc. for servicing covered under warranty.47  Initially, upon 

inspection, employees told Causey his car needed repairs.  However, once the technician 

learned a warranty still covered the vehicle, he informed Causey that the vehicle required no 

repairs.   

Causey then complained to the serviceman’s superiors both in person and over the 

phone, to no avail.  Causey received a receipt on which a Sewell employee wrote “not 

happy.”48  This same person also stated “niggers always want something for nothing,” and 

had Causey escorted off the premises by a security guard.  Additionally, he told Causey not 

to return “ever again” to Sewell.   

§4.2: What’s the Law?  

Public accommodations 

Even though the landmark Brown decision sought to desegregate public schools, it 

was the grass-roots struggle to open public accommodations that caught the nation’s 

attention, beginning with the Montgomery bus boycott, and continuing with the Freedom 

Rides and Sit-Ins. While litigation remained the weapon of choice in the education arena (See 

Chapter Seven), direct action, boycott, and massive demonstrations drove the fight against 

discrimination in public services and accommodations. Title II focused on public 

accommodations to “remove the daily affront and humiliation involved in discriminatory 

denials of access to facilities ostensibly open to the general public.” 49 The bill passed after 

one of the longest debates in Senate history.50  

Congress grounded the expansive coverage of the Civil Rights Act of 1964 in its 

power under the Commerce Clause rather than the Fourteenth Amendment’s equal protection 

clause, to avoid the U.S. Supreme Court’s post-Civil War precedents limiting the Fourteenth 

Amendment’s power to “state action,” exempting the activities of private individuals. To 

meet the requirements of the Commerce Clause, however, Congress had to focus on 

establishments that affect interstate commerce—businesses that sold goods moving between 

the states and businesses that offered services to customers traveling between the states. 

Title II of the Civil Rights Act lists four types of goods and service providers as 

“public accommodations” affecting interstate commerce. First are places of lodging--hotels 

and motels, but excluding small establishments with five rooms or less, in which the 

proprietor actually lives. Small bed and breakfasts are exempt.  
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Second are eating-places, such as restaurants and lunch counters, including facilities 

located on the premises of any retail establishment, or any gasoline station. Third are places 

of entertainment--movie theaters, concert halls, sports arenas, stadiums, and the like. Fourth 

is a catchall category, covering any provider physically located on the premises of any of the 

establishments described in categories one through three. This category would cover a 

concession stand inside a movie theater, for example.   

Southern businesses immediately challenged Title II as unconstitutional. In Heart of 

Atlanta Motel, Inc. v. United States, (1964) the owners of a motel in Atlanta, Georgia claimed 

they had the constitutional right to discriminate against African Americans when they 

attempted to rent motel rooms.51 The owners claimed that the Civil Rights Act of 1964 

violated the Fifth Amendment because it overly restricted their property rights, and brazenly 

argued that compliance with Title II subjected them to involuntary servitude in contravention 

of the Thirteenth Amendment! They lost.52   

The second case was Katzenbach v. McClung, (1964) 53 brought against a barbeque 

restaurant that refused to serve a young African American man because of his race. The 

Supreme Court ruled against the restaurant after the Justices extensively debated whether 

restaurants were part of interstate commerce. Importantly, the court concluded that Congress’ 

power under the Commerce Clause extended to activities carried on wholly inside of states 

that nonetheless “affected” interstate commerce. 

The courts applied the law aggressively at first. In Daniel v. Paul, (1969) African 

American plaintiffs sued a club owner who denied them admission. 54 The Court agreed that 

the club’s snack bar made the entire facility a place of public accommodation and that the 

club’s operations affected interstate commerce. 55 In Fazzio Real Estate Co. v. Adams, the 

Fifth Circuit held that if a covered establishment is located on the premises of a business not 

covered by the Act, both businesses become subject to the Act’s requirements.56 Similarly, in 

Olzman v. Lake Hills Swim Club, Inc., the Second Circuit held that the presence of a place of 

entertainment (a swimming pool) within a club brought the entire club within the meaning of 

a “public accommodation.”57   

In Rousseve v. Shape Spa for Health and Beauty Inc., the Fifth Circuit considered 

curative rehabilitative treatments, diets, physical exercise, baths, and sauna treatments 

coupled with facilities that included gymnasium equipment, thermal baths, whirlpool baths, 

inhalation rooms, solaria, and swimming pools recreational activities, bringing them under 

the category three definition of entertainment.58 However, in Halton v. Great Clips, Inc., the 
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court found that service establishments such as hair salons where not intended to fall within 

the “entertainment” meaning of public accommodations, and rejected broader application of 

the statute to encompass such establishments.59 

Private Accommodations 

Title II of the Civil Rights Act of 1964 covers private clubs only if they are located 

on the premises of a public accommodation such as a hotel or restaurant.60  This omission 

enables private clubs to exclude non-members from important professional, business, social, 

and recreational opportunities (unless they hold a public liquor license in which case 

regulation under the statute is possible.) However, Title II will cover a club if it is not 

actually “private.” To be private, clubs must be truly selective, and a club seeking exemption 

bears the burden of proof. For example, does membership require any qualification other than 

race?   

Title II also exempts most retail services, but the Civil Rights Act of 1866 (Section 

1981) 61 protects the right to contract for goods and services without racial discrimination in 

private as well as public contexts. In Jones v. Alfred H. Mayor Co.62, the United State 

Supreme court held that the Reconstruction  Congress which passed the 1866 Act meant to 

ensure that a “dollar in the hand of a Negro will purchase the same thing as a dollar in the 

hands of a white man.”63 Section 1981 guarantees all persons the same right to “make and 

enforce contracts” as white citizens.64  

Prior to the Civil Rights Act of 1991, the Supreme Court limited the 1866 Act to 

contract formation and enforcement. The Court considered racially motivated interference in 

contracts covered only if it occurred when the consumer tried to purchase a good or service, 

not before or after.65 For example, plaintiffs in Robinson v. Town of Colonie were not at the 

point of making a purchase when T.J. Maxx employees falsely accused them of stealing and 

evicted them, so the court dismissed plaintiffs’ case. The Civil Rights Act of 1991 expanded 

the reach of the 1866 Act to include all benefits, privileges, terms, and conditions of the 

contractual relationship.66  

Successful under the 1866 Act usually involve stark or blatant discrimination. In 

Allen v. U.S. Bancorp,67 a bank teller refused to serve an African American customer until the 

customer removed his sunglasses. By imposing additional restrictions for the customer to 

receive service, the bank offered the customer a different contract because of his race. The 

bank enforced no dress code upon white customers. In fact, the plaintiff directed two of his 

white employees to enter the bank wearing the same type of sunglasses that the bank had 
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asked him to remove. The white employees made deposits at the same bank branch and no 

one asked them to remove their sunglasses.   

Other examples of 1866 Act violations include denying plaintiffs entrance to a 

restaurant based on the plaintiff’s race,68 requiring pre-payment before service because of 

plaintiff’s race,69 requiring plaintiffs to satisfy requirements not required for white applicants 

before obtaining a loan,70 and requiring plaintiffs to show identification before allowing them 

to shop without subjecting white customers to similar conditions.71  

§4.3: How Does the Law Work? 

Under Title II, an individual who has suffered discrimination or racial harassment can 

sue for disparate treatment, but not disparate impact. Disparate impact actions remain the 

exclusive province of the Justice Department, as indicated in Chapter One.  

Further, an individual cannot seek monetary damages. The only relief available on the 

federal level is an injunction-- a court order commanding or preventing an action. 72  To get 

an injunction, the complainant must show that there is no plain, adequate, and complete 

remedy at law and that an irreparable injury will result unless the court grants the injunction. 

The Civil Rights Act of 1866 permits punitive and compensatory damage awards, however.73 

There are also a number of states with their own public accommodations laws, and 

most states recognize a claim for false imprisonment, which may well be available for 

anyone detained in a “shopping while black” incident. 

Disparate Treatment 

A Title II plaintiff charging disparate treatment first has to prove that the offending 

establishment is a public accommodation.74 Next, the plaintiff must prove that the 

establishment restricted access to its facility because of race. 75  If there is no direct evidence 

(say, a company memo encouraging employees to discriminate), the plaintiff has to prove 

discrimination indirectly.76  

Once the plaintiff makes a credible showing that discrimination took place, the 

burden of proof then shifts to the defendant to offer a legitimate, non-discriminatory reason 

for the challenged action. If the defendant produces such an explanation, the burden shifts 

back to the plaintiff, who must now demonstrate that the defendant’s explanation is a pretext, 

insufficient to rebut the plaintiff’s original showing.77 If the reason provided is false, the 

implication is that the real reason is discrimination.   

Testing, developed initially to indirectly prove discrimination in housing (see Chapter 

Six), is also a way to prove disparate treatment in public accommodations78, as the G.A.F. 
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case in this chapter indicates. Testing can reveal discrimination in everyday commercial 

transactions, such as higher prices (car buying and TV repair), and denied or degraded 

services (hailing a taxi, being served in a restaurant).79  

Testers proved disparate treatment in United States v. Black Wolf, Inc., a case that 

involved a restaurant in Chester, West Virginia that refused to serve African Americans. As 

part of its investigation, the Civil Rights Division sent two different African American 

employees to the restaurant to see if staff would serve them. Restaurant staff refused to serve 

either of them. White employees sent soon after received service without incident. The 

restaurant settled the case, and the court issued a consent decree. 

Public Accommodation Harassment Law 

Title II prohibits any person from using force or threats of force to injure, intimidate, 

or interfere with a person’s use of a public accommodation because of race,  but these 

protections are limited to areas that the Act covers (exempting, for example, threats occurring 

in retail stores such as grocery or clothing stores). 80 In addition, plaintiffs alleging verbal 

harassment have to show that the defendant made racially or ethnically derogatory statements 

in the course of interfering with plaintiff’s Title II rights. Otherwise, the court considers the 

statement a “stray remark.”81 Additional statutes such as 18 U.S.C. § 245 protect consumers 

from violence, however.  

Plaintiffs may also seek relief under comparable state statutes.82 Some states, like 

Pennsylvania, explicitly prohibit public accommodations harassment. South Dakota prohibits 

“racist or sexist statements displayed in a public accommodation which affect a person’s 

ability to use and enjoy those accommodations.”83 Some states protect minority consumers 

from racist harassment by other patrons as well as by the owner.84  

Section 1981(The Civil Rights Act of 1866) 

A §1981 plaintiff must prove the defendants intentionally discriminated because of 

race, and that the discrimination interfered with a protected activity, such as making and 

enforcing contracts. 85 Intentional discrimination is easier to prove if there is an extraordinary 

level of hostility toward African American customers, such that any reasonable person would 

see that discrimination was at work.86 Many plaintiff’s find it hard to prove discriminatory 

intent and/or interference with their right to contract by the defendant. 87 Direct evidence of 

discriminatory intent may under §1981 using testers, however.88   

Further, the discrimination must cause “actual loss” of contractual interest.89  If the 

plaintiff is not deprived of the right to make and enforce a contract, then there is no §1981 
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violation. For example, if plaintiff alleges a longer wait than white patrons do for service, but 

eventually received service, there is no claim.90 Some courts go so far as to maintain that, a 

Section 1981 plaintiff must show that that they were actually prevented, and not merely 

deterred, from making a purchase.91 Surveillance alone is not sufficient, unless it crosses the 

line into harassment or impairs the shopper’s ability to contract.92 

However, outright denial is not necessary, either.93  If a store security guard searches 

a customer’s bags and deters the customer from using a store coupon, that is a 1981 

violation.94 Where store employees curse African American shoppers and use racial epithets, 

and the shoppers demand a refund for their previous purchases, some courts will find a 1981 

interference with contractual relations.95  

State Public Accommodations Laws 

Forty-five states have their own public accommodations laws.96 They are broader 

than federal law Title II, however, in that they typically do not exempt retail stores from 

coverage.97  They also set up agencies specifically designated to enforce the law,98 much like 

the EEOC enforces federal employment law. Like the EEOC, these state and local consumer 

antidiscrimination agencies have rulemaking and enforcement powers.99  

False Imprisonment 

An individual detained because of discrimination may also have a cause of action for 

false imprisonment. Detention is an objective fact, easier to prove than proving that racial 

prejudice subjectively motivated a sales clerk or waiter. For similar reasons, an attorney 

should explore claims for negligence, defamation, and misrepresentation as well.  

§4.4: What Needs to Change? 

Title II of the Civil Rights Act gave African Americans entry to places from which 

segregation previously excluded them. Some large settlements have discouraged some very 

blatant informal segregation in public accommodations, but as discriminatory become more 

subtle practices they are harder to document and harder to prove. As a result, the Department 

of Justice has brought fewer and fewer lawsuits against business establishments for racial 

discrimination, though that may change with Attorney General Eric Holder. 

The NAACP estimates that African American consumers spend nearly $700 billion 

dollars in U.S. consumer markets,100 about the size of one of the Obama Administration’s 

stimulus packages. 

If “consumer racism” is to truly end, African American consumers need to inform 

themselves about these new discriminatory practices, and practitioners need to keep up with 
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rapidly changing and developing law. Consumers and lawyers will have to work together 

closely to ensure that African Americans can freely enter any establishment without fear of 

harassment, humiliation, or harm.  

Finally, African Americans need to “get smart” about the use of small claims courts 

to resolve disputes over racial discrimination. The small claims court is often referred to as 

the “People’s Court.” Today, when African Americans appear in small claims court they are 

usually defendants rather than plaintiffs. Landlords and collection agencies often use small 

claims court against poor tenants and consumers, and many of their targets are African 

American. 

African Americans have little knowledge about the types of cases small claims courts 

can hear, or the procedures for using these courts. That needs to change. Civil rights lawyers 

should encourage African American citizens to use the small claims systems to handle their 

civil disputes. Civil rights organizations should lobby state legislatures to raise small claims 

dollar awards from the $2,000 or so that is now typical. Small claims courts could also be 

more effective in combating discrimination if they had the power to issue injunctions. 

Expanded dispute resolution programs would help as well. Such reforms could make small 

claims courts a promising means to empower ordinary African Americans to take the 

initiative against discrimination. 

THE HANDBOOK 

§4.5: First Aid 

You can build your case of discrimination by informally polling other customers to 

see how service providers have treated them. You can also do your own version of testing--

enlist trustworthy friends of different races to patronize the place where the discrimination 

occurred, and observe how they are treated compared to the treatment you received.   

If a shop owner confiscates something of yours, falsely accusing you of stealing it, 

call the police. This creates a record. Many people are so shocked and humiliated when 

service providers mistreat them that they immediately leave the premises. However, your 

complaint is stronger if a law enforcement officer can prove you were there at the time.  

Sometimes you have to go to the higher-ups in the company. In 2008 three young 

professional African American wrongfully detained for an hour and a half while shopping in 

an Old Navy store wrote Glen Murphy, the CEO. Old Navy launched an investigation, which 

fired the store manager, and issued a formal apology.101  
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In addition to formal complaints to federal, state, or local authorities, private lawsuits, 

and civil rights group action, you can also pursue tort actions for injuries and breach of 

contract actions for inferior goods or services without a lawyer in small claims court.   

§4.6: Who Can Help? 

Department Of Justice 

The Justice Department’s Civil Rights Division takes action when incidents of 

discrimination surface in newspapers and other news sources, and also when it receives 

complaints from individuals or their attorneys. Justice also processes complaints received 

from the FBI, from local United States Attorney’s Offices, and from members of Congress on 

behalf of their constituents. Sometimes complaints come to the Civil Rights Division from 

other divisions within the Department of Justice itself. 

The Department of Justice expects complainants to address their problems at the local 

level first. Not only may they be resolved more quickly at that level, but broader relief may 

be available as well. State and local laws may provide for money damages where federal law 

does not, for example. In addition, local agencies may have records of previous complaints, 

making it easier for them to spot patterns and histories of discrimination. 

Once a complaint reaches the Justice Department, the Civil Rights Division conducts 

a preliminary investigation. Sometimes the Division sends testers to suspected 

establishments, to see what actually happens. If the preliminary investigation indicates 

discrimination probably is taking place, the Division opens a more formal investigation with 

a letter to the company notifying them that an investigation is under way. The Division then 

interviews present and former employees, customers, and others with knowledge of the 

matter; they also examine documents. 

The Department of Justice has only limited time and resources to spend on each case, 

so they are careful and cautious about the cases they select. A staff attorney must file a 

detailed justification memo with their section chief outlining the merits of the case before the 

process of review can begin. The memo then moves up the chain of command from the 

section chief to the Deputy Assistant Attorney General for the Division, and then to the 

Assistant Attorney General for Civil Rights where the final decision is made. 

Ordinarily, the Department will try to enter into a settlement agreement or consent 

decree with the offending party rather than pursue the case through a costly trial. Most 

defendants choose one of these options. Defending a case against the Justice Department can 
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cost millions. Instituting reforms such as training, posting signage, and rewriting or 

revamping practice and procedures may be much less expensive by comparison.   

Such agreements can be especially attractive because the defendants do not have to 

admit wrongdoing. Instead, most consent decrees and settlement agreements state only that 

the defendant adopts the required changes for the “good of the company.” The Department 

usually monitors the defendant’s activities for noncompliance with the help of community 

organizations and individual consumers. 

The NAACP 

The NAACP is an important resource for these types of claims. A local advocacy 

group such as the NAACP often has strong relationships with local enforcement agencies. 

They can also bring direct pressure with pickets, boycotts, and public information campaigns.  

For example, in June 2009, the Philadelphia NAACP brought media attention when 

the Valley Swim club canceled a contract with an African American children’s’ camp 

because of reactions from their white patrons.102 The Pennsylvania Human Relations 

Commission followed up by launching a formal investigation.103 In 2003, the NAACP filed 

suit against the City of Myrtle Beach, South Carolina for discriminating against African 

American tourists during “Black Bike Week,” as contrasted with the treatment afforded white 

tourists during “Harley Weekend” (a predominantly white tourist event).104  

Other Civic Organizations 

The Equal Rights Center is a non-profit organization in the District of Columbia 

focused on antidiscrimination in public accommodations.105  They maintain an extensive 

database of previous complaints and deploy testers, known as “secret shoppers,” to help root 

out discrimination.106  They have confronted internet providers and taxicab companies that 

refuse to serve minority neighborhoods, as well as stores that refuse to accept personal 

checks in minority neighborhoods.107 Theirs is an example for civic organizations in other 

jurisdictions to follow. 

Small Claims Court 

If an attorney will not accept your case because the monetary damages are low, for 

example, small claims court provides a low-cost alternative. The American Bar Association 

reports that millions of citizens needing legal help cannot access the civil justice system 

because of the high costs of civil litigation, the complexity of legal proceedings, and the 

system’s resistance to small claims. States developed small claims court to reduce cost and 
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delay.108 All states and the District of Columbia have established some form of small claims 

court system.109   

To use the court, first contact your local civil court division for instructions. Unlike 

the very formal filing requirements of other courts, small claims courts only require that the 

person wishing to sue fill out a simple form. Most states only allow individuals to sue.  

Generally, small claims courts hear causes of actions arising out of breach of 

contract, tort actions (i.e., negligence involving property damage or personal injury), bounced 

checks, rent and security deposit disputes and other miscellaneous disputes. Small claims 

courts do not handle domestic relations cases. Moreover, cases brought in small claims court 

are limited to relatively low money damages.   In Maryland, for example, the jurisdictional 

limit is $2000. 

Most states allow attorneys to represent litigants, though some states place limitations 

on attorney representation, or do not allow attorney representation at all. If you meet all the 

small claims court’s requirements, and believe court officials have unfairly denied you 

access, contact an attorney immediately.  

§4.7: Getting Organized 

One of my students suggested a Just Say No to Harassment campaign to educate 

minorities about their rights under federal and state public accommodation laws, and direct 

them to local government agencies and civil rights organizations for relief.  

She would set up a (501(c) (3) non-profit organization to manage the campaign and 

start with a simple commercial, probably on local access cable television, depicting a 

minority shopper being followed around a department store, detained, and searched. The 

commercial could end with the following question: “Have you ever been the victim of 

consumer discrimination? If so call 1-800-HARRASS.” The campaign’s website would run 

along the bottom of the screen. Posting the commercial on free websites such as 

Youtube.com would increase viewership. 

Individuals calling 1-800-HARRASS could report incidents of consumer 

discrimination, receive advice regarding their claims, and receive contact information for 

local agencies able to help. The non-profit organization would pay salaries for the hotline 

employees and fund the commercial.   

The campaign’s website would use “distance learning” techniques to teach rights, 

remedies, and legal “first aid” for consumer discrimination victims. Visitors could access a 

database of all relevant state and federal legislation, and link to web pages from federal, state, 
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and local enforcement agencies as well as civil rights groups, emphasizing filing and 

enforcement deadlines. Visitors would also be able to enhance the site, blogging their 

unpleasant experiences with various establishments and what steps they have taken.  
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Part III: Inequality 
Chapter Five 

Employment Discrimination 
An employer may not discriminate against any person because of race, color, religion, sex, 

or national origin. This applies to hiring, firing, promotions, pay, training, or other 
workplace conditions. 

SYNOPSIS, EQUAL EMPLOYMENT OPPORTUNITY ACT 

 

THE HISTORY 

§5.1: What's the Problem?  

Until 1965, The Duke Power Company in Draper, North Carolina openly 

discriminated because of race when hiring workers at its Dan River plant. Duke Power 

traditionally confined African American employees to the “Labor” Department—the most 

menial, least desirable, and lowest-paid jobs in the company. The other Departments 

(Operations, Maintenance, and Laboratory) remained lily white. 

The highest paying jobs in the Labor Department paid less than the lowest paying 

jobs in the other three departments. 1     

Duke Power ceased its official segregation policy on July 2, 1965, (the effective date 

of the Civil Rights Act of 1964), but simultaneously began requiring a high school education 

for any employee who wished to enter the Operations, Maintenance, or Laboratory 

Departments.2 (North Carolina census statistics showed that, while 34% of white males had 

completed high school, only 12% of African American males had done so).3 Duke Power 

also required satisfactory scores on two aptitude tests. However, white employees already in 

those Departments continued there without a high school diploma and without taking the 

test.4  

Background 

Concerns about unfair employment date back to the Black Codes. Immediately after 

the Civil War, Southern white political leadership adopted the Black Codes to re-establish 

control over the recently freed slaves, and to maintain a supply of cheap, forced labor. The 

Codes punished violators with forced labor ranging from a few days to an entire year.5 

Congress passed the Civil Rights Act of 1866 to break the Black Codes. In response, 

Southerners turned to sharecropping, tying freedmen to the land as if they were serfs in 
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feudal Europe. Sharecroppers worked the land independently but shared the crop with the 

landlord as their rent. To pay for essentials (seeds, fertilizer, and so forth) sharecroppers 

borrowed against their crops. Due to over-priced essentials and unscrupulous merchants 

(sometimes the stores were on the plantation itself and owned by the landlord), sharecroppers 

found themselves trapped in debt and therefore tied to the land.6      

In 1886, African American farmers in Texas created the Colored Farmer’s Alliance, 

the largest African-American organization in the 19th century.7 The Alliance aimed to 

improve the farmer’s condition by promoting home ownership, better farming methods, and 

education. The Alliance joined white farmers in the Populist political movement to empower 

themselves further.  

Tom Watson, a Georgia Congressman, championed Populist ideas.8 Watson’s 

crossing color lines threatened the “Southern way of life” and infuriated Southern Democrats. 

They used race-baiting tactics to turn white farmers against black ones, destroy the Populist 

movement, and defeat Watson’s re-election bid in 1892. 9 

For another generation, African Americans remained mostly a Southern, uneducated, 

rural peasantry. After World War I, African Americans traveled north in large numbers, 

looking for industrial work. Once arrived, they lived in substandard ghettos, had to accept the 

dirtiest and most dangerous jobs, and worked long hours for minimal wages. But they had 

been transformed from serfs to industrial workers. 

A. Phillip Randolph organized the first African American union, the Brotherhood of 

Sleeping Car Porters. 10 Randolph’s porters spread the union gospel on their travels, but lily-

white AFL unions still would not admit African Americans.  

By mid-twentieth century, African Americans were about evenly divided between a 

barely-educated, rural, Southern peasantry and an under-employed, Northern, urban 

proletariat. There was a very small middle class, shopkeepers and professionals, both North 

and South, with a few Southern African Americans in larger businesses such as life 

insurance. Those in the South faced the separate and unequal system of segregation, while 

those in the North attended under funded de facto segregated schools. As early as the 1950’s, 

urban segregated schools in the North began breeding gang activity among young urban 

African American males who had little hope of economic or social advancement.11      

Southern whites clung to the picture of the uneducated black peasant; Northern 

whites began to view African American males as unemployable and dangerous.12 Both 

tended to see successful blacks who did not fit the prevailing stereotype as “uppity.” These 
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feelings intensified as colleges and universities admitted African American veterans returning 

from World War II, and their children received advanced education as well. After the Civil 

Rights Movement, many young African American college students led anti-racist 

demonstrations on campus, further challenging prevailing stereotypes and leaving a great 

deal of resentment in their wake. 

President Lyndon Johnson introduced affirmative action in 1965 as a temporary 

remedy that would end once there was a "level playing field" for all Americans. By the 

1970’s, many whites cried “reverse discrimination,” apparently feeling that uppity African 

Americans were taking opportunities from more deserving whites.  

Employment Discrimination Today 

When seeking employment today, African-Americans face all the stereotypes of the 

past13-- lazy, unemployable, and dangerous when they fail and uppity or know-it-all when 

they succeed.14 Negative film and television images reinforce these stereotypes.15  

The effects of a century and a half of discrimination resonate powerfully in the 

African American community today. Census data since the 1930s show a large, persistent 

racial employment gap, close to 50% nationwide, between African-Americans and whites. 16 

Discrimination in salary and promotion rates disadvantages those African-Americans worker 

who actually found jobs.17   

By 2002, one in four African American males not incarcerated or homeless was 

jobless for the entire year. The black male unemployment rate was twice as high as for white 

and Hispanic males.18 Among African American male dropouts, 44 percent were jobless for 

the whole year. In every economic downturn, African Americans ‘get laid off more 

frequently.19 Once laid off, they have a very difficult time getting another job.20 

Certainly, a variety of factors other than race contribute to the high levels of African 

American unemployment. Change from an industrial to a service economy has reduced the 

number of jobs available to the less educated. 21  The few remaining blue collar and 

manufacturing jobs have moved from the inner cities where many blacks still live, to the 

suburbs which are still largely white--or out of the country altogether. Black workers face 

stiff competition from an influx of immigrants for semi-skilled and unskilled jobs that 

remain.  

Racism in the job market as well as in other areas of life makes African American 

males, especially young African American males,  even more vulnerable to these trends, 

however.22  For example, employers often screen applicants based on their credit history.23 
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African Americans are three times as likely as whites to have an adverse credit history due to 

poor credit education, lack of family wealth and predatory lending.24 (See Chapter Six) 

African-American male unemployment causes serious social breakdowns. Jobless 

men are handicapped as husbands and fathers. They cannot make consistent child support 

payments. Further, unemployed people also consume public and social services. 

Unfortunately, some inevitably engage in criminal activity, further undermining community 

infrastructure.25 

African Americans who have jobs often have to accept employment below their 

educational level. Employers continue to wield a large amount of arbitrary discretion in 

hiring decisions, disfavoring African American job applicants even when their qualifications 

are superior to those of white applicants.26 

Job entrance tests reflect white majority views about the world; minorities often see 

things differently. Increasingly, this type of “high stakes” testing regulates access to 

education itself, from scholastic and professional aptitude tests, down to primary school.  

Even when an African American overcomes these obstacles and qualifies for a job, 

the informal networks that govern the success of an interview, placement on the job, and 

promotion and advancement come into play.27 Like a long set of hurdles on a track, they 

eliminate all but the most gifted and determined African Americans by the end of the race. 

Some of the hurdles African American employees face, particularly males, include less 

desirable duties,28 more frequent accusation of sexual harassment,29 more closely monitored 

job performance,30 and lower performance evaluations.31 They often face hostility in the 

workplace as well.32  

Even for those hardy souls who prevail and advance, there are few trophies. The so-

called “glass ceiling” makes it hard for even super-accomplished people to sit on corporate 

boards or ascend to the highest levels of management.33 African Americans at the pinnacle of 

economic success become media targets. News analysts scrutinize their every move, public 

and private; the media descends into a feeding frenzy should anything go awry.34  

Former Secretary of Education, Bill Bennett argued that Barack Obama’s election as 

President of the United States proves that racial discrimination no longer hinders African 

American advancement in this country, calling for en end to “excuses.”35 Yet since the 2007 

economic recession began, African American unemployment rates dramatically increased,36  

with African Americans in general 80% more likely to lose their jobs during the economic 

downturn.37 The Equal Employment Opportunity Commission reported significantly more 
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race-based employment discrimination complaints since the recession began: 38   33,973 

charges in 2008, an 11 percent jump from 2007.39 Considerable evidence shows that blacks 

are the first fired as the business cycle weakens.40Finally, African Americans work 

disproportionately in vulnerable industries.41 

§5.2: What’s the Law? 

In 1941, President Franklin Roosevelt issued an executive order prohibiting 

companies receiving federal defense contracts from discriminating in hiring or segregating in 

employment. FDR’s Executive Order created new jobs for African Americans in the defense 

industry and spurred a second wave of black outmigration from the South, this time to the 

Southwest and Far West, which got the lion’s share of defense contracts. Roosevelt’s order 

came after pressure from A. Phillip Randolph.42 

President Harry Truman followed Roosevelt’s lead, and formed a Committee on 

Government Contract Compliance in 1953 to insure that no government contractor 

discriminated because of race. 

In addition, in 1941, the US Supreme Court held in Steele v. Louisville and Ashville 

Railroad Co. that federal labor laws prohibited unions from discriminating because of race.43 

In Steele, an all-white union sided with a railroad to terminate African American firefighters, 

and the African American workers brought a lawsuit in protest. 

Title VII of the Civil Rights Act of 1964  

Title VII is the principal statute banning racial discrimination in employment. Title 

VII prohibits employers, employment agencies, and labor organizations from discriminating 

based on race, color, sex, pregnancy, religion, or national origin. It also forbids them from 

retaliating against employees or individuals who exercise their rights under the Act.   

Title VII established the Equal Employment Opportunity Commission (EEOC), a five 

member bi-partisan commission charged with enforcing the Act. The President appoints the 

Commissioners to five-year terms with the advice and consent of the Senate. No more than 

three Commissioners may be from the same political party. 

At first, the EEOC could not bring its own lawsuits. Only aggrieved individuals or 

the Justice Department could appear in court under Title VII. The EEOC could only refer 

claims based on extensive patterns and practices of discrimination to the Department of 

Justice for possible court action.2 Individuals had to file a charge with the EEOC before they 

could sue. If they did not file the charge within 90 days of the discrimination incident, the 
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EEOC dismissed the charge. If they did not sue in court within 30 days after the EEOC 

processed a properly and timely filed charge, the judge dismissed the lawsuit. 

Griggs v. Duke Power Co. (1965) 

Though they could not initiate litigation on their own, the EEOC could submit amicus 

briefs. They submitted their first amicus brief in Griggs v. Duke Power Co.,44 a case which 

arose out of the facts set forth at the beginning of this chapter, in the History section. The 

EEOC argued for the first time that disparate impact was sufficient to prove employment 

discrimination. Thus, the EEOC urged the Court to accept “circumstantial evidence” to prove 

discrimination, without having to show a “smoking gun” – evidence that the discrimination 

was intentional.   

Thirteen of the fourteen African American employees at the Dan River Station sued 

to challenge the high school and aptitude test requirements. The U.S. Supreme Court ruled 

for the workers, determining that the Equal Employment Opportunity Act outlawed not only 

overt discrimination, but also practices that are “fair in form, but discriminatory in 

operation.”45   

The Supreme Court held that Title VII prohibited the use of any practice that froze a 

status quo created by prior discriminatory employment practices.46 Consequently, Duke 

Power could not require prospective employees (or transferees from one department to 

another) to have a high school education. Nor could it require them to pass a standardized 

general intelligence test as a condition of employment or transfer.   

The Court found that:    

(1) the company could not prove that either standard significantly related to 

successful job performance; 

(2) both requirements operated to disqualify African-Americans at a substantially 

higher rate than white applicants; and  

(3) as part of long-standing preferences for whites, only white employees had the jobs 

in question.47 

The Equal Employment Opportunity Act of 1972 

In 1972, Congress amended Title VII and gave the EEOC authority to bring its own 

cases in court, once attempts to secure an acceptable conciliation agreement fail. The 

Amendment also removed the exemptions originally granted to educational institutions and 

to federal, state, and local government agencies, and broadened the EEOC’s original 

jurisdiction over private companies to include firms with as few as fifteen employees. Parties 
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now have more time file their charges with the EEOC. Moving parties employing attorneys 

to file lawsuits on their behalf now have ninety days after the EEOC stops working on their 

charge to file in court, rather than the original thirty. 

McDonnell Douglas Corp. v. Green48 (1973) 

While Griggs laid out the evidentiary framework for proving disparate impact, 

McDonnell Douglas Corp. v Green established a framework for proving disparate 

treatment under Title VII (the “smoking gun” of intentional discrimination. The court held 

that a plaintiff could prove intentional discrimination indirectly in a hiring case by showing 

that: 

(1) the plaintiff is a member of a Title VII protected group;  

(2) the plaintiff applied and was qualified for a position sought;  

(3) the employer rejected the plaintiff for the job; and  

(4) the employer continued to seek applicants with similar qualifications after the 

 rejection.  

A plaintiff showing all four of these facts successfully makes out a prima facie case 

of intentional discrimination. This means that to avoid liability an employer has to meet the 

prima facie case with a prima facie defense–alleging that there was a legitimate, 

nondiscriminatory reason for failing to hire the person in question. The burden then shifts 

back to the plaintiff, who must then show that the employer’s excuse is in fact “pretextual”—

a sham (in this case, by showing that the employer retained or hired whites engaging in 

similar behavior.) 

This McDonnell Douglas analytical framework sets up an opportunity to use 

“testers”—white applicants with the same qualifications as the rejected African American 

applicant. The tester seeks the job after the employer denies it to an African American 

applicant, to determine whether the employer discriminated based on race. Lawyers in 

housing discrimination cases frequently use testers as well. (See Chapter Six).  

Employment Law Today 

Title VII prohibits discrimination based on race/color, national origin, and other 

categories such as sex and religion. Individuals included in these groups and protected under 

this Act constitute members of a protected class. 49  

Race is a protected class, and an employer cannot discriminate against a person as an 

applicant or employee because of the person’s race or color. An employer cannot 

discriminate against an employee or applicant because of marriage to or association with a 
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person of a different race; membership in or association with ethnic based organization or 

groups; or attendance or participation in schools or places of worship generally associated 

with certain minority groups.  

The Act prohibits employment decisions based on stereotypes and assumptions about 

abilities, traits, or the performance of members of any racial group. It also prohibits racial 

harassment, such as ethnic jokes, offensive or derogatory comments, and verbal or physical 

threats. These protections cover hiring, termination, promotion, compensation, job training, 

or any other term, condition, or privilege of employment.  

The Act provides financial compensation for various forms of employment 

discrimination. If a case goes to trial, the employer may be responsible for attorneys’ fees, 

expert witness fees, and court costs. The statute authorizes money damages in cases 

involving intentional discrimination, though damages may be limited even then. Punitive 

damages are also available if the employer acted recklessly or with malice. Punitive damages 

are never available against the federal, state, or local governments, or in disparate impact 

cases. 50 

The EEOC has fifty field offices throughout the country and receives between 57,000 

and 80,000 complaints. Discrimination is the fastest growing area of employment law. These 

claims typically fall into two broad categories:  claims that the employer discriminated 

because of race by refusing to hire a prospective employee or by discharging a present 

employee and claims that an employer refused to promote someone or treated his minority 

employees differently than his white ones.51 

Employers who single out clearly race-related characteristics also engage in 

discrimination. For example, employers cannot discriminate because of skin color, hair 

texture, certain facial features, or even because of illnesses that predominantly affect one 

race. For example, refusing to hire an African American because of sickle cell trait would 

violate the law. 

Employers who segregate and classify employees violate the law. This means 

employers cannot physically isolate employees from other employees or from contacts with 

customers because of race. In addition, employers may not assign employees to specific jobs, 

duties, or departments according to race or color.  

On April 19, 2006, the EEOC added “Section 15: Race and Color Discrimination” to 

its compliance manual to clarify matters. The chapter identifies what practices may constitute 

racial discrimination in hiring, promotion, recruitment and other employment practices.52  
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First, the manual defines race discrimination and specifies that Title VII prohibit 

racial discrimination in ancestry, physical characteristics, race-linked illness, cultural 

characteristics, perception, association, or sub-group.  Secondly, the manual requires 

employers to examine hiring practices for both disparate treatment and for disparate impact. 

The manual gives examples showing that employers face liability for racial discrimination 

even if their policies or practices appear neutral. The manual helps employers with measures 

they can use in order to avoid racial discrimination charges. 

Racial stereotypes and biases continue to block many job applicants and promotion 

seekers,53 so it should be no surprise that race continues to “lead the pack” in discrimination 

charges filed with the Equal Employment Opportunity Commission (EEOC) against 

employers.54 Between June 2005 and Sept. 2005, for example, the Atlanta Bread Co., and 

ARO Enterprises, also known as Acra Enterprises, fired African American employees and 

segregated them by race at the South Florida restaurant. "It is shocking in the 21st century to 

see a work force segregated by race and the systematic termination of virtually all African 

American employees," said the commission's regional attorney, Delner Franklin-Thomas. 

“All these workers wanted was an opportunity to provide for themselves and their families; 

they were denied that because of the color of their skin."55  

Andre Mendenhall’s duties at Mueller Streamline Co. consisted of picking orders, 

loading trucks, putting away stock, and cleaning. A number of incidents at his workplace 

made Mendenhall, an African-American male, feel subjected to discrimination and to a 

hostile work environment. Mendenhall brought these incidents to the attention of his 

supervisor, a white woman, but she ignored his complaints. 

Mendenhall claimed that two Hispanic co-workers continually harassed him by 

making insulting references to his mother and calling him names in Spanish such as “black 

monkey” and “dog.” In another incident, someone smeared feces across his locker.  Although 

Mendenhall complained to his supervisor about these incidents on numerous occasions, she 

told him that she was “sick and tired of this discrimination bullshit of [his].” In April 2001, 

the word “NIGA” appeared written in graffiti in approximately seventeen locations 

throughout Mueller’s warehouse. However when Mendenhall and two other employees 

complained to the supervisor about this, she did not investigate the matter. She did not 

discipline anyone for these actions. She did not even have the offensive graffiti removed.   

The Mueller Company eventually fired Mendenhall, and he filed a race 

discrimination complaint with the EEOC against them. Subsequently he received a right-to-



 107

sue letter and filed suit in district court in 2001, alleging that Mueller subjected him to a 

hostile work environment, race discrimination, and retaliation.   

Mendenhall prevailed on the hostile work environment claim.  

§5.3: How Does the Law Work?  

Disparate Treatment 

Disparate treatment occurs when an employer intentionally denies an employee or 

potential employee an opportunity because of their race. The law covers unions as well as 

employees. Unions cannot refuse membership based on race, for example. 

In order to proceed on a theory of disparate treatment, an individual must show that 

the employer or union did so intending to discriminate. There are three ways to establish the 

requisite intent: direct evidence, comparative evidence, and statistical evidence.  

Direct evidence might consist of racist statements the defendant made in front of a 

person who is willing to testify in court. Since plaintiffs cannot easily obtain direct evidence 

of intent to discriminate, other forms of evidence are usually necessary.56 

McDonnell Douglas permits a plaintiff to raise an inference of discrimination with 

comparative evidence, showing that the employer treats similarly situated employees of one 

race differently from those of another. If the employee cannot show a basis for the 

differentiation other than race, the plaintiff wins the case. 

Direct evidence and comparative evidence are useful in cases where there is a single 

plaintiff, but when a large group or class of plaintiffs brings a lawsuit statistics are often 

necessary.57 For example, statistical evidence may suggest that absent discrimination it is 

highly unlikely that there would be so few African-Americans in the workforce of a company 

located in or near an African American area. An employer may reply that there was a 

legitimate business reason for the disparity. In that case, the burden would shift back to the 

plaintiff to show that the reason advanced was a pretext for discrimination.  

The Court has limited McDonnell, however. Wards Cove Packing Co., Inc. v. Atonio 

(1989)58 held that a racial imbalance in the employer’s work force was not sufficient to make 

out a prima facie case of disparate treatment. Instead, the plaintiff had to identify the specific 

employment practice that caused the disparity.59 

Disparate Impact 

 If the plaintiff establishes a prima facie case of disparate impact, the employer must 

rebut by attempting to prove that the subject practice is job-related and consistent with 

business necessity. A practice will pass muster if it reasonably relates to job performance, 
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even if it hinders a disproportionate number of people from the protected class. 

 Consider, for example, tests that evaluate personal characteristics essential to job 

performance (a “construct-related” validation). Construct related tests are inherently suspect 

and rarely accepted. Employers typically administer such tests to people applying for sales or 

service positions. To take an example from another country, ads for bank clerks in Brazil 

sometimes call for someone with boa apariencia (nice appearance) a code word for a person 

who looks white. Such “qualifications” would be illegal in the United States. 

There was a close parallel in the U.S., however involving major clothing retailer, 

Abercrombie & Fitch. Minority plaintiffs sued Abercrombie & Fitch for discrimination 

because of its “preserve appearances” policy (the company wanted its employees to maintain 

a “classic” or “All-American” look).60 The plaintiffs alleged that the policies discriminated 

against African American and Latino hires and employees in order to maintain a white 

image. The company assigned minorities seeking sales positions to stockrooms or late night 

shifts. Others they did not hire at all. The attorney for the plaintiffs claimed to have evidence 

that managers simply threw away some minority applications. The parties settled the case out 

of court in 2004.61 

Seniority is another way to segregate workers that typically has a disparate impact 

because the older workers got their jobs when the law permitted or at least condoned 

discrimination. 62 Nevertheless, Title VII specifically allows seniority systems if the 

employers did not adopt them with intent to discriminate and do not apply them with intent to 

discriminate. 63  

Other Protections 

Besides disparate treatment and disparate impact, Title VII also protects employees 

from intimidation, insult, or harassment based on race. An employee may complain if such 

conditions create a hostile work environment, intimidate the employee, or unreasonably 

interfere with the employee’s job performance.  

George McGinest sued GTE Service Corporation (GTE) under Title VII for creating 

a racially hostile work environment.64 One of McGinest’s supervisors, Jim Noson, forced 

McGinest to work under dangerous condition without proper equipment or an adequately 

sized crew, subjected him to obscene and demeaning language, and threatened to fire 

McGinest on several occasions.   

On one occasion, McGinest requested staff to change a tire on his company vehicle 

because it looked bald, but the garage mechanic told him there was nothing wrong with the 
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tire.65 However, McGinest presented evidence that a white employee who asked for tires 

around the same time received replacements. A few weeks after being denied the 

replacement, McGinest’s tire blew out and he was injured when his vehicle crashed into a 

wall. Another employee called McGinest a “stupid n----r” to his face.66  McGinest then filed 

a complaint with the EEOC.   

Under Title VII, a person has the “right to work in an environment free from 

discriminatory intimidation, ridicule, and insult.”67 According to the Supreme Court of the 

United States, abuse means conduct that “pollutes the victim’s workplace, making it more 

difficult for her to do her job, to take pride in her work, and to desire to stay on in her 

position.”68 The test is objective, so the court looks at whether the average member of the 

protected class would find the conduct hostile.69 In order to prove a hostile work environment 

claim, McGinest had to show that a “reasonable” African-American man would find the 

workplace so racially hostile as to create an abusive working environment and that GTE 

failed to take adequate remedial and disciplinary action. 

Is the conduct physically threatening or humiliating or just a mere offensive 

utterance? Does the conduct unreasonably interfere with the employee’s work performance? 

The court determined that McGinest’s proof met the test. Because employees refused to 

service his tires, he suffered physical injuries in an automobile accident. He faced a 

workplace filled with insubordination, unsafe conditions, and extreme racial insults.70  

Title VII also protects all workers from retaliation for protesting an employer’s 

discriminatory practices. Retaliation includes discharge from employment, demotion, 

transfer, harassment, and unfavorable recommendations to another employer. For instance, a 

U.S. District Court in San Francisco awarded Federal Express employee Pernell Evans 

$950,000 in damages when he sued for race discrimination and retaliation.71 Evans received 

employee evaluations placing him in the top 25 percent of all employees, yet after he filed 

discrimination complaints with company managers, the company removed him from his 

position and separated him from his co-workers.  

EEOC law calls a protest like Evans’ an “opposition.”72 The “opposition” rubric 

protects employees who refuse to participate in or who directly oppose discriminatory 

practices at work. Thus, an employer cannot retaliate against a person who has reported 

discrimination to a supervisor or circulated a petition among the employees, advising them of 

discriminatory practices the employer carries on. The law also protects public opposition, 

such as making statements to the news media or to a civil rights organization.  
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In 1986, Roderick Jolivette began working at the Albany, Georgia Fire Department.73 

In 1992, he achieved the rank of captain, and in 1999 was named firefighter of the year. 

Jolivette only had one negative employment action during his employment, a reprimand for 

not having an ID.74  

In 2002, Jolivette filed a written complaint with his department and the Equal 

Employment Opportunity Commission. He alleged that the department, and specifically 

Captain James Sanders, treated white captains and firefighters more favorably than African 

American captains or firefighters.75 The company took no action against Sanders, but took 

Jolivette off Sanders’ shift.76   

They then denied Jolivette the opportunity to attend certain schools white employees 

attended.77 They denied Jolivette a promotion to the position of acting battalion chief when 

he was the only captain who met the required qualifications. Instead, they placed a less 

qualified white employee in the position.78   

Next, the company moved Jolivette to another station, working under an African 

American supervisor.79 After the move, Jolivette received a written reprimand for damaging a 

locker at his old station. A white employee actually caused the damage two years earlier, but 

received no punishment.80 However, the company fired Jolivette because of the damage.81 

Jolivette filed a Title VII claim against the city of Albany and his supervisors.82 The 

court upheld his claim.83   

It is important to distinguish between such "opposition" to discriminatory practices 

and “participation" in administrative or judicial proceedings. The law's "participation" rubric 

protects employees who appear as witnesses or who press claims in a hearing or an EEOC 

investigation into discrimination. One of the most important aspects of the distinction is that 

while an employer can sue a person engaged in “opposition” for false claims, this is not true 

of “participation.” For example, an employer cannot sue an employee for filing a charge with 

the EEOC even if the employee loses the case.84 

 Federal employees receive special protections against retaliation. The Notification 

and Federal Employee Antidiscrimination and Retaliation Act of 2002 (“NO FEAR ACT”) 

encourages Federal agencies to be model employers by prohibiting discrimination and/or 

retaliation in the workplace. The NO FEAR Act applies to past and present federal 

employees, employers, and applicants and holds federal agencies accountable for violating 

antidiscrimination and whistleblower protection laws. The Act imposes broad requirements 

upon federal agencies in the areas of reporting, training, and reimbursements. Employers 
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must give employees annual written notice of the Act; create and execute a written plan to 

educate employees about antidiscrimination and whistleblower laws; and reimburse the 

federal judgment fund for any awards granted to plaintiffs in suits under the Act.  

Hostility in the Courts 

As we saw in Chapter One, succeeding Republican administrations since 1968 have 

filled the federal courts with ultraconservative judges. Many of these new judges have been 

hostile towards civil rights litigation in general; employment discrimination is no exception.  

For example, federal courts often grant summary judgment under Title VII to 

employers who offer the flimsiest explanations to answer a plaintiff’s prima facie case.85 

Willie Tate began working at the Shelby County Road Department as a laborer in 1977,86 and 

was promoted to foreman a year later. In 1987, Tate applied for a supervisor position with the 

county, but they decided to hire Keith Daniels, a white male who held a bachelor’s degree in 

agriculture and had three years managerial experience in the field.87 Daniels resigned from 

the position only a year later, but when Tate applied again, the county rejected his 

application, claiming he did not have enough experience. The county then hired another 

white male who did not have a bachelor’s degree. When that person resigned, the county 

hired another white male who had an eighth grade education and no supervisory experience.88 

Tate then filed an employment discrimination suit against the county with the EEOC 

based on race discrimination and filed a civil action against Shelby County in 1992.89 He 

argued that the county’s qualifications policies were inconsistent–they sometimes required a 

bachelor’s degree and in others accepted work experience in lieu of education, always 

favoring white applicants.90  

The court’s decision in 2000 rejected Tate’s claim because the judges determined he 

had not shown that the department refused his promotion because of race, and he failed the 

“pretext” criteria.91 The court determined that Tate had not met the three-part McDonnell test, 

requiring him to showing that: “(1) the proffered reason has no basis in fact; (2) that the 

proffered reason did not actually motivate the employment decision, or (3) that the proffered 

reason was insufficient to motivate the employment decision, thus the court dismissed Tate’s 

claims.92 

The Courts also frustrate Title VII because they rarely find that use of racial 

stereotypes and biases constitute employment discrimination.93 African-American employees 

Jeffrey Johnson and John Goodwin sued UPS for employment discrimination under Title 

VII.94 Johnson began working in 1984 as a package driver, and Goodwin began working in 
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1988 on a part-time basis. In 1993, Goodwin applied for a driver position in the “north 

center,” but manager Mike Clements rejected his application. Clements commented to 

another driver that he would transfer Goodwin to the ‘Alton Park’ location “with his own 

kind.”95  

Johnson and Goodwin also testified to an incident that occurred in 1999, when a 

white employee made racist comments and assaulted an African American employee but 

received only a one-day suspension. Goodwin also testified to close monitoring by a 

supervisor who subjected him to a number of supervised rides, while not subjecting his white 

co-workers to similar monitoring. Goodwin presented evidence showing that UPS gave white 

employees more freedom to interact during employee meetings than they gave African-

American employees. On another occasion Johnson overheard one supervisor use the word 

N----r.96   

In order to move forward under McDonnell Douglas, the court held, Johnson and 

Goodwin had to demonstrate that they suffered an adverse employment action because of the 

discrimination.97 Johnson complained because his managers threatened to suspend him, but 

because they never did, the court found no adverse employment action. Similarly, Johnson 

received a written reprimand threatening to terminate him but he remained employed.  

The courts are also hostile to class actions in employment discrimination cases. In 

Saginaw, Michigan, in 2006, three African-American employees commenced a class-action 

suit for illegal race discrimination against their employer, SBC Communications, Inc and 

against their union, Local 4108.98 The plaintiffs alleged SBC paid African American 

employees lower wages than whites, harassed them, demoted them, and retaliated against any 

who complained.99 One of the plaintiffs overheard an SBC manager call an African American 

employee “Mr. Bo Jangles”.100 On another occasion, SBC employees passed out flyers to a 

“whites only party.”101 The most serious incident involved a white union steward hanging a 

noose in a public area, above his desk.102 SBC management claimed none of the incidents 

occurred because of race, but conceded their employees should attend diversity training.103 

Though the plaintiffs established their Title VII claim, the court denied their motion for class 

certification.104  

§5.4: What Needs to Change? 

Congress passed the Equal Employment Opportunity Act at a time when Jim Crow 

laws and race riots rocked the country. The new law attempted to redress discriminatory 

practices common in this country since the colonial period. Unfortunately, racial 
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discrimination charges in employment have increased every decade since. Racial 

discrimination charges increased 484 percent between 1980 and 2000,105 and 35.9% of the 

75,768 charges of discrimination filed with the EEOC in fiscal year 2006—27200-- alleged 

racial discrimination.106 

At the same time, court hostility to employment discrimination claims seems to be 

increasing as well. Employment discrimination plaintiffs have an even lower success rate 

today than prisoners seeking to have their convictions reversed!107 The combination of low 

damage awards and low success rates discourage private attorneys.  

Corporate Culture 

In some cases, progressive employers lead by example. Employers interested in 

change should ask themselves the following questions.108 

• How do people in this organization accomplish their work? What,  

 if anything, gets in the way? 

• Who succeeds in this organization? Who does not? 

• How and when do staff members interact with one another? Who  

participates and who does not? 

• What kind of work and work styles are valued in this organization?  

• What does the company expect of its leaders? 

• What aspects of individual performance do company leaders  

 consider most important when making evaluations? 

Employers control not only hiring and promotion, but also corporate culture.109 

Employers who truly seek reform must look closely at all their choices.   

Government action 

Pursuant to the American Recovery and Reinvestment Act of 2009 (ARRA), also 

known as the Stimulus Package, the new administration has extended unemployment 

benefits110 and lobbied colleges to extend financial aid to the unemployed without counting 

their unemployment benefits as income.111 Unemployed African Americans without a college 

degree will have an opportunity to advance themselves and improve their job prospects. 

These measures have not significantly reduced joblessness, however. 112 The 

Administration’s job creation initiatives have fared better among the general population, but 

African American unemployment is still increasing. 113   
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The EEOC recently launched the E-RACE Initiative (Eradicating Racism and 

Colorism from Employment114), to enhance public awareness of race discrimination in 

employment and better process and litigate race discrimination claims. Pursuant to the 

program, EEOC’s Field Offices will collect demographic to help identify race discrimination 

patterns and trends, and increase their outreach to local organizations, experts, and scholars 

and to the minority media. The EEOC has also begun a series of public meetings and 

conferences on hiring discrimination, “covert” bias in employment, and employer best 

practices on diversity and inclusion.115 

The program has several other features. The EEOC’s Office of Federal Operations 

(OFO) will address existing barriers to minority employment in the federal government by 

auditing federal agencies with unusually low numbers of minority workers. The EEOC will 

also develop materials on new issues such as credit-based discrimination and cultural 

competency, promoting public awareness and training EEOC employees, Administrative 

Judges and private attorneys.   

The EEOC’s Youth at Work Initiative helps young workers navigating the world of 

full-time employment, educating them about the different types of job discrimination they 

may face and ways to respond. The program’s interactive website, especially designed for 

young visitors, allows them to strategize around different job discrimination scenarios. The 

EEOC Field Offices also plan free outreach events for high school students, youth 

organizations, and small businesses that employ young workers.   

The National Urban League has proposed a six-point jobs plan to the Obama 

Administration.116 Specifically, they suggest $150 billion in financial support to cities, 

counties, states, universities, community colleges, and non-profit community based 

organizations, creating 3 million jobs while also providing critical services in communities 

across the nation. The Urban League cites the 1935 Works Progress Administration and the 

Emergency Jobs and Unemployment Assistance Act of 1974 as historical precedents. 

 They also ask the Administration to invest an additional $5-7 billion to expand the 

Youth Summer Jobs Program, making a dent in the 40 percent unemployment rate for 

African-American youth. One hundred National Urban League jobs academies would 

supplement and expand the program, providing African American youth with training to 

complement and enhance their work experience. 
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THE HANDBOOK 

§5.5: First Aid 

Filing a lawsuit is not always the first thing to do in an employment discrimination 

case.117 Lawsuits are time consuming and expensive, and many are unsuccessful. Filing a 

complaint with the employee’s human resources department (if it has one) may yield quicker 

and better results, particularly if you have a good relationship with the employer or with one 

of the supervisory personnel. Making this kind of choice requires careful consideration, 

evaluating an employer and its practices, and examining all your available options. 

Read and understand your employers hiring, firing, and promotion policies.118  Ask 

questions if there are any policies you don’t understand; get answers in writing, if possible. 

Record your start date, any promotions, raises, performance evaluations, departmental 

changes, or any other changes they experience during their time of work. 

When you decide to complain to your company, first record your reflections on the 

discriminatory incident with a diary, noting dates, times, and witnesses. Keep copies of 

anything relevant—letters, memos, voice messages, or e-mails. Use the diary to prepare a 

summary of what occurred. List ways you think the matter might be resolved.  

Follow your employer’s procedures for lodging complaints, such as going to the 

designated company representative. If you are part of a union, request their assistance—this 

can help speed resolution and reduce some of your stress. Typically, you will wind up going 

to your company’s human resources department. HR staff members have extensive training 

and clear responsibilities in these areas. They are required to give an official response, often 

in writing.  

If your union or HR Department refuses to respond, you will probably have to go to 

the EEOC or to your local FEPA. Even if the union or HR Department proceed as they 

should, the employer may refuse to investigate your complaint further, may fail to resolve the 

situation,  or may ignore your complaint altogether. This puts you in pre-litigation mode. If 

EEOC or FEPA conciliation or mediation fails, your next stop is federal district court.     

At the EEOC, FEPA, or court, documentation is all-important. Here is where your 

diary and document file will come in handy, especially documents describing the company’s 

hiring and firing policies. For example, in the Abercrombie and Fitch case, the attorney for 

the plaintiffs had a copy of the company’s employee handbook, which contained an image 

that discriminated against minorities.   

 



 116

§5.6: Who Can Help? 

There are three ways to bring a claim under Title VII. The most common method is 

by filing a complaint at one of the EEOC’s regional offices.119 Some states have their own 

anti-discrimination laws and their own agencies that are responsible for enforcing those laws 

as well. The EEOC refers to these agencies as “Fair Employment Practices Agencies” 

(“FEPA”s).  

Local Agency (FEPA) 

In order to bring a successful discrimination claim against an employer, an individual 

typically must be an employee or a rejected job applicant who is a member of a protected 

class. Organizations acting on an individuals’ behalf, such as unions or civil rights 

organizations, and the Equal Employment Opportunity Commission may initiate claims as 

well.  

The “charging party” is Title VII’s term for the any person or organization initiating 

an employment discrimination claim with the EEOC or a local FEPA. Charging parties 

should bring a local matter to local authorities first. If the claim arises in a jurisdiction that 

has its own FEPA, such as the California Fair Employment Practices Commission or the New 

York Division of Human Rights, an employee should lodge a complaint with that agency. If 

federal law covers the alleged infraction as well, the FEPA files a duplicate charge with the 

EEOC to protect the individual’s federal rights. Title VII refers to this as “dual filing.” 

The EEOC 

Once the local agency closes its case, the party must file a new charge with the 

EEOC. However, because local agencies are not always prompt in their handling of cases, 

victims may file their charges with the EEOC sixty days after they do so with the FEPA, even 

if the local unit has not yet closed the case. If a charging party bypasses the local agency, 

going straight to the EEOC, the EEOC will usually “dual” file the charge with the local 

agency during the sixty day time period and then accept the charge on its own. 

A party can file a charge by mail or in person at the nearest EEOC office, which can 

be located on the EEOC website at www.eeoc.gov. You can also reach EEOC representatives 

by telephone at 1-800-669-4000 between 7:00 a.m. and 8:00 p.m. Eastern Time. An 

automated system answers “frequently asked questions” on a 24-hour basis.  
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The charging party must file the complaint within 180 days of the discriminatory act.  

The complaint should include: 120 

• the full name, address, and telephone number of the individual making the 

complaint; 

• the full name and address of the person, company, union or employment 

  agency against which the complaint is made;  

• a clear statement with a brief explanation of the alleged unlawful 

employment practice, including the date or dates upon which the practices 

occurred; and 

o the filing date of any complaint with a state or local agency regarding the 

alleged unlawful employment practice. 

The EEOC must notify the employer of the allegations within ten (10) days after receiving 

the complaint.  

If the EEOC determines there is insufficient information to prove a Title VII 

violation, then the agency may dismiss the complaint. The EEOC usually dismisses a case if 

it determines the facts alleged in the charge were false, or, if the facts were true, they do not 

constitute a legal violation. The EEOC then sends a letter to the charging party closing the 

case and advising them of their right to bring a private lawsuit within 90 days of receiving the 

letter. The EEOC calls this a “right to sue” letter. Federal courts will not consider an 

employment discrimination complaint if the EEOC has not processed it first and issued the 

charging party a “right to sue” letter. Once you receive your letter, you only have 90 days to 

go to court, so consult an attorney immediately. 

On the other hand, if the initial facts show a violation, then the EEOC investigates, 

sometimes doing a follow up investigation to secure additional evidence. If the EEOC finds 

reasonable cause to believe a violation occurred, it informs the employer and charging party 

with a letter explaining its determination. The EEOC then attempts to resolve the dispute 

through conciliation proceedings.  

If conciliation succeeds, the respondent, charging party and the EEOC sign an 

agreement and do not take the matter to court. The respondent agrees to cease any 

discriminatory acts and grant relief to the victim, while the victim agrees not to sue unless the 

discriminatory acts continue. If the conciliation does not succeed, the EEOC usually issues a 

right to sue letter to the complaining party or the EEOC will file its own lawsuit. 
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The EEOC’s caseload and backlog are enormous, so they rarely litigate individual 

cases. They usually file suit only on behalf of large numbers of people complaining against a 

single employer. Remember, the EEOC is handling the discrimination complaints of 

everyone in all the protected classes— gender, handicap, national origin, and more. It can 

take years for the EEOC to review a case. Due to this backlog, if the EEOC does not close 

your case within 180 days from the date you filed it, you may request a right to sue letter. 

When you do so, the EEOC will usually close the case immediately and issue the letter. If 

you wish to go to court, remember you have only 90 days after you get the letter.  

Office of Federal Contract Compliance 

The Office of Federal Contract Compliance Programs (OFCCP) enforces Federal 

antidiscrimination and affirmative action laws in contract with the Federal government.121 

Pursuant to Executive Order 11246, federal contractors and federally assisted construction 

contractors and subcontractors, who do over $10,000 in Government business in one year, 

must abide by these laws.122 No other Government agency has comparable authority.123  

During its thousands of federal contract compliance reviews, OFCCP has uncovered 

many examples of discrimination. The office records hostile working environments replete 

with racial slurs, graffiti on bathroom walls, offensive drawings in the workplace, and racial 

jokes.124 In new case, OFCCP discovered African-American professionals assigned to scrub 

toilets.125  If you work for a company that does any business with the federal government, 

you are entitled to OFCCP’s special protection. Visit their website at 

http://www.dol.gov/ofccp/regs/compliance/aa.htm or call and speak with a representative at 

1-888-37OFCCP.126   

Civil Rights Organizations 

The NAACP Legal Defense and Educational Fund (“LDF”), a separate organization 

from the NAACP, has been involved in a number of landmark Title VII cases, including 

Griggs v. Duke Power. The two organizations coordinate today, and a person complaining of 

employment discrimination can go to a local NAACP chapter to have their case referred to 

LDF.  LDF has limited resources, however, and will take only cases that promise to create a 

useful precedent. Most civil rights organizations, consequently, will often refer employment 

discrimination complaints directly to the EEOC. 

The Congressional Black Caucus Foundation  

The Congressional Black Caucus Foundation, Inc. (CBCF), established in 1976 as a 

nonpartisan, non-profit, public policy, research and educational institute, recently launched 
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the Economic Empowerment Forum Series to inform the African American community about 

debt management, poor credit, saving and investment, and creating wealth. 

§5.7: Getting Organized 

A number of nonprofit, civic organizations work to strengthen job seekers’ personal 

contacts, interviewing skills and networking skills. Most employers are concerned about soft 

skills not reflected on a resume. Even a brief meeting can provide them with this kind of 

information. EEOC studies show that employers are 4 to 6 times more likely to extend a job 

offer to applicants with whom they have had personal contact.127   

INROADS128 mentors minority youth. They focus on business, engineering, 

computer and information sciences, sales, marketing, allied health care, healthcare 

management and retail management. INROADS places students in two-to-four-year 

internships with corporate sponsors and helps students with resume development and 

interview preparation.129   

100 Black Men of America130 works with African American boys aged 8-18. Their 

extensive mentoring program includes workshops on positive self-identity and personal 

vision, life skills, social and emotional skills, moral character, work ethic, and lifelong 

learning.   
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Chapter Six 
Housing Discrimination 

A person cannot refuse to sell a house or rent an apartment because of the buyer or renter's 
race, color, national origin, religion, sex, family status, or disability. In addition, no one can 

refuse to make a mortgage loan because of the borrower's race, color, national origin, 
religion, sex, family status, or disability. 

SYNOPSIS, THE FAIR HOUSING ACT 

 

THE HISTORY 

§6.1: What's the Problem? 

Ernest and Kemlyn Stringer, an African-American couple, decided to purchase a new 

home in the Detroit suburb of Harper Woods.1 They found a home with the assistance of a 

real estate agent already working with the seller. After an inspector examined the property 

with the Stringers, the real estate agents remained on the property to lock up and congratulate 

each other on the sale. The seller’s next-door neighbors walked over and confronted the 

agents in the driveway, telling them the seller had ruined their lives by selling to an African-

American family.2   

Then the neighbor across the street, a Mr. Vartanian, ran over and began yelling at the 

agents.3  He said that he would not have spent $10,000 on a new swimming pool had he 

known African-Americans could move into the neighborhood. He physically intimidated one 

of the agents, backing her into her car. He also told the agents he had a friend who was a 

police officer who could get the agents’ addresses from their license plates, and that he would 

find the agents “destroy their cars, chop them into little pieces, and bury them in the backyard 

where nobody would ever find them.”4 The first set of neighbors witnessed the entire scene.5 

The agents left the area but filed a report at the local police station later that evening.6 

The agents offered the Stringers their money back but the Stringers decided to go 

ahead with their home purchase. A jury convicted Mr. Vartanian of interfering with the civil 

housing rights of the real estate agents and the Stringers and sentenced him to five months in 

prison, 180 days of home confinement, one year’s supervised release and a $50 fine.7    

Background 

The story of African-American housing began with slaves not able to own real estate 

at all; indeed considered property themselves. In the South, they lived in shacks they built 

with their own hands.8 In the North, free African Americans at first lived in cities more so 
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than in rural areas, in close proximity to low-income immigrant whites, all living in run-down 

alley housing and shacks near places of employment.   

By the beginning of the 20th century, a small African-American propertied class 

emerged. City governments responded by passing racial zoning ordinances that excluded 

African Americans from white neighborhoods. The Supreme Court struck these laws down as 

unconstitutional in 1916. Landowners responded by creating racially restrictive covenants 

that were contracts between white landowners agreeing not to sell to African Americans.  

The Court eventually ruled against these as well.  Still, African-Americans typically lived 

crowded into urban ghettoes, rife with substandard housing and unsafe living conditions.9   

Inner-city housing segregation deepened as local governments segregated public 

housing and banks refused to lend African American owners money for home improvement. 

Real estate brokers discouraged African Americans from moving into white neighborhoods 

and encouraged them to select African American neighborhoods instead in a process called 

steering.  

Local governments also imposed minimum lot and building sizes, and restricted the 

number of occupants per house, to insure that all new dwellings were large, on big lots, with 

very few residents, engaging in “exclusionary zoning.” Exclusionary zoning screens out not 

only prospective homeowners who cannot afford to buy large houses, but prohibits 

multifamily dwellings and apartments, screening out renters as well. As renters, African 

Americans are limited not only by discrimination but by income as well. Lower-income 

African Americans and other minorities who mostly reside in multi-family dwellings have 

limited access to suburban communities because of exclusionary zoning.10  

Exclusionary zoning is an important legal barrier to achieving racial residential 

integration.11 Many state and local governments still practice housing discrimination and 

segregation through exclusionary zoning and urban renewal. For example, the population of 

Garden City, New York, located in Nassau County, is 95% white and 1% African-American.  

Only twenty-three African American families live in the city,12 though it is bordered on three 

sides by towns with majority minority populations.13 Garden City keeps out affordable 

housing, which could increase the minority population.14  In 1989, the city rejected a plan to 

develop an eighteen-acre tract that would have included fifty-one units of affordable housing. 

The city accepted a plan for luxury condominiums during the same year.15 

In 2002, Nassau County began evaluating over 2,500 County-owed properties for 

consolidation and sale, 16 including a twenty-five acre tract in Garden City.17 An independent 
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firm the County hired recommended single-family homes, townhouses, and apartments for 

the tract.18 Garden City residents turned out en masse against the plans at public hearings, 

forcing the county to restrict the tract to luxury housing.19 Garden City then adopted a new 

zoning plan that included the twenty-five acre tract of land, making affordable housing 

economically unfeasible.20 

Housing Discrimination Today  

In its most basic form, housing discrimination consists of any act or omission that 

impairs the housing choices of any individual who is a member of a class protected by the 

fair housing law, such as African-Americans. Even though housing discrimination is against 

the law, it persists.21   

Housing discrimination not only denies African-Americans the opportunity to choose 

where and how they will live. It also denies them equal access to quality education and jobs. 

Finally, housing segregation creates ghettoes that are target neighborhoods for law 

enforcement officials who view African Americans as dangerous people they need to keep in 

check. 

The road to decent housing is an obstacle course that trips many African Americans. 

Buying a house is a very sophisticated piece of business, and real estate markets function 

through influence networks to which most African Americans have no access. In a variation 

of the game Lucy plays with Charlie Brown in the "Peanuts" cartoon series, African 

Americans keep thinking they have the house of our dreams, only to find the ball taken way 

just as they try to kick it. The basement has radon gas, the walls have asbestos, the neighbors 

are undesirable, the roof leaks, the schools are terrible.  

As homebuyers, African Americans face discrimination not only in home purchase 

but also when they seek mortgage loans. In some cases, the loans have very unfavorable 

terms—high interest rates and Draconian default procedures—a practice known as 

“predatory” lending. Financial institutions are more likely to offer African-Americans 

“subprime” home loans with high fixed interest rates or adjustable rates that rise quickly as 

interest rates increase. Many of these lenders are not deposit taking financial institutions and 

fall outside of the scope of federal lending discrimination regulation. African-Americans with 

high income are twice as likely to hold a subprime loan as lower-income whites. Some 

mortgage lenders target borrowers in low-income neighborhoods, giving loans at high rates 

to force homeowners into foreclosure.22 The company then resells the property at a profit.  
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Some bankers refuse to help African-Americans buy or improve homes regardless of 

the neighborhood in which the home is located. The banking industry gives individual 

African-Americans lower credit scores than whites and values African American 

communities lower than white ones. Lenders justify higher interest rates for African 

Americans by stating that African Americans pose an additional risk and have lower-valued 

homes. Lack of home ownership excludes African-Americans from one of the most basic 

forms of wealth accumulation.    

In 2008, the city of Baltimore, Maryland, filed suit against Wells Fargo in federal 

court for a decade of systematically singling out blacks in Baltimore and suburban Maryland 

for high-interest subprime mortgages. Beth Jacobson, top loan officer at Wells Fargo, said in 

an interview, that Wells Fargo saw the black community as fertile ground for subprime 

mortgages, as working-class blacks were hungry to be a part of the nation’s home-owning 

mania. “We just went right after them,” said Ms. Jacobson, who is white. “Wells Fargo 

mortgage had an emerging-markets unit that specifically targeted black churches, because it 

figured church leaders had a lot of influence and could convince congregants to take out 

subprime loans.”23 

When Prof. Patricia Williams changed her race from “white” to “African American” 

during a mortgage application over the telephone, her entire experience changed. “The bank 

wanted more money as a down payment, they wanted me to pay more points, and they 

wanted to raise the rate of interest. Suddenly I found myself facing great resistance and much 

more debt,” she writes.24  

Williams said that the bankers did not cite race as the reason for their change in 

attitude, “No, the reason they gave was that property values in the neighborhood were 

suddenly falling. They wanted more money to cover the increased risk.”25 Although 

Williams’ research indicated that prices in the neighborhood had been increasing steadily 

since World War II, her real estate agent informed her that, “this is what they always do.26” 

Williams soon realized, “I was the reason the prices were in peril.”27 

Being a professor of law at Columbia University and author of The Nation’s “Diary 

of a Mad Lawyer” column, Williams did what most lawyers would do – she threatened to sue 

the bank and got the original terms of her loan agreement reinstated.  

Williams discovered how race affected her mortgage application by chance. Many 

African-Americans never know how much race affects their housing choices. They may not 
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understand their rights, and fail to complain or even understand that they have been 

mistreated. 

Homelessness and lack of affordable hosing are outside the scope of this book. We 

should note, however, that these problems disproportionately affect African Americans, 

particularly those with the least power to defend themselves. The 2001 United States Census 

demonstrates that those who cannot afford adequate housing, or any housing at all, are 

disproportionately members of minority groups.28  Further, according to the Census, nearly 

three-quarters of the homeless population is comprised of minorities, consisting of 50% 

African-Americans, 12% Hispanics, 2% Native Americans, and 1% Asian.29 

§6.2: What’s the Law? 

The Civil Rights Act of 1866 

The Civil Rights Act of 1866, (42 US Code § 1982) passed during Reconstruction, 

guarantees property rights to all citizens, regardless of race and protects their right to inherit, 

purchase, and sell property. Based on the Thirteenth Amendment, it reaches the conduct of 

private citizens.  

The Fourteenth Amendment 

Between 1866 and 1968, only a few cases protesting racial discrimination in housing 

reached the courts, argued under the Fourteenth Amendment. Because of its ruling in the 

Civil Rights Cases, The Supreme Court refused to hear any complaint that did not allege 

“state action” facilitating discrimination. Only two cases meeting these criteria reached the 

Court, one in 1917, the other in 1948.  

In the 1917 case, Buchanan v. Warley,30 the Supreme Court ruled that the Fourteenth 

Amendment “qualifies and entitles” African Americans to acquire property without state 

legislation discriminating against them because of race. 31 Buchanan struck down a 

Louisville, Kentucky zoning ordinance that prohibited African Americans from residing in 

areas inhabited by a white majority, and placed similar bans on whites in majority-African 

American areas. 32 Prof. Boris Bittker called this a “checkerboard” ordinance.33 

In 1948, the Supreme Court in Shelley v. Kramer34 said state courts enforcing racially 

restrictive covenants in deeds of real property become parties to the discrimination 

themselves. As long as property owners adhered to the covenants voluntarily and did not 

resort to the courts, there was no Fourteenth Amendment violation. (If courts enforced such 

covenants however, they violated the law.35) After Shelley, no state or federal court could 
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hear a lawsuit to enforce a racially restrictive covenant without violating the Fourteenth 

Amendment. 

The Civil Rights Movement 

Private discrimination in housing has always been a “hot button” issue. It was not 

until the mid-1960s, in the face of widespread social unrest, that the political will to confront 

private housing discrimination finally developed. In 1965, the Watts riots in Los Angeles 

focused national attention on racism in the North. Dr. Martin Luther King and other civil 

rights leaders began coordinating marches to protest housing segregation, including Northern 

cities such as Chicago.   

A 1959 U.S. Civil Rights Commission report identified Chicago as the most 

residentially segregated large city in the nation. Soon, civil rights activists in Chicago turned 

their attention to fair housing. In 1966, Dr. King went to Chicago to lead rallies and 

protests.36 Civil rights demonstrators began marching into the city’s all- white working class 

suburbs, and in July 1966, four thousand white rioters attacked three hundred marchers in the 

suburb of Cicero, throwing stones and bottles. By the end of August, city leaders capitulated, 

and met with Dr. King and agreed to a fair housing program.   

When racists assassinated Dr. King in 1968, African American ghettoes nationwide 

erupted in violence and arson. President Johnson appointed the Kerner Commission to study 

the causes of the riots. They surveyed fifteen cities and four suburbs and identified 

segregated housing as a critical issue in each.37 "Our nation is moving toward two societies, 

one black, one white, separate and unequal,” the Report declared.38  

In the same year, the Supreme Court in Jones v. Mayer39 held that the Civil Rights 

Act of 1866 bars all racial discrimination, public and private in the sale or rental of property. 

40 In September 1965, Joseph Lee Jones filed a complaint in the District Court for the Eastern 

District of Missouri, alleging that Mr. and Mrs. Alfred Mayer refused to sell him a home in 

St. Louis County because he was African-American. The Supreme Court also held the Civil 

Rights Act of 1866 a valid exercise of Congressional power under the Thirteenth 

Amendment.41 

The Fair Housing Act (1968) 

The Kerner Commission Report, Jones and Dr. King’s assassination combined to 

create the momentum for the Fair Housing Act, passed as Title VIII of the Civil Rights Act. 

Title VIII bans discrimination because of race, color, religion and national origin in all 

housing transactions, private as well as public (including house sale, finance, or rental). The 
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Act provides a variety of remedies, including complaints to the Department of Housing and 

Urban Development (HUD), private lawsuits, and Justice Department action. Several 

important cases decided after 1968 both limited and expanded the reach of the Housing Act.   

In 1972, the Supreme Court ruled in Trafficante v. Metropolitan Life Insurance Co.42 

that white residents were entitled to sue under the Fair Housing Act if they witnessed 

discrimination against minority groups, because they had a legitimate interest in fair 

housing.43 In Havens Realty v. Coleman (1982), the Supreme Court permitted housing 

organizations and “testers” to sue under the Act.44  A lower federal court ruled in 1984 that 

individuals violated fair housing law whenever they used standards to evaluate African 

American applicants that were different from the ones they used to evaluate white applicants, 

expanding the Act’s reach to discrimination in apartment rentals and condominium and co-op 

sales, discriminatory appraisal practices, and discrimination in the mortgage and insurance 

industries.)45 

Amendments passed in 1988 made the Fair Housing Act even stronger. The 

Amendments made it easier to bring private lawsuits in the courts. They also created speedier 

and less expensive relief by giving administrative law judges at HUD power to adjudicate 

cases of housing discrimination.  

New types of cases emerged after the 1988 amendments. In Ragin v. New York Times 

Co. 46(1991) for example, a federal circuit ruled that a realtor using only white models in its 

advertising published a racial preference and violated the Fair Housing Act.47   

The Act also provides for remedies against private individuals who harass or threaten 

people exercising their fair housing rights. Mr. Vartanian’s actions against the Stringers, 

described at the beginning of the chapter, fell under this remedy.   

Public Housing 

In Gautreaux v. Chicago Housing Authority (1967), a federal district court found the 

Chicago Housing Authority (CHA) violated the Equal Protection Clause of the Fourteenth 

Amendment by racially discriminating in site public housing site selection and tenant 

assignment procedures, and that those choices perpetuated Chicago housing segregation 

patterns. 48 For example, the housing authority imposed quotas at four predominantly white 

public housing projects to keep the number of African American families there to a 

minimum.49 

The court directed CHA to select sites for public housing projects without regard to 

the racial composition of the surrounding neighborhood or of the project itself.50 The court 
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imposed a broad remedial plan that required CHA to construct three public housing units in 

majority- white areas for every unit built in a minority-concentrated area. The city of Chicago 

did not comply with the court’s order, however, leading to enforcement lawsuits that 

continue to this day.  

Section 851 

Section 8 housing vouchers, introduced by the Housing and Community 

Development Act of 1974, were supposed to give low-income people housing choices 

outside inner city, segregated public housing projects.52 Section 8 tenants could choose 

privately owned rental housing anywhere in the metropolitan area and sign a lease with the 

landlord. They were to pay their landlords with vouchers issued by the local public housing 

authority. The local public housing authority is then supposed to pay the landlord the 

difference between the contract rent and thirty percent of the tenant family’s income.   

Applicants for the Section 8 program originally had to have incomes that did not 

exceed 50% of the median income for the metropolitan area where the housing was located. 

By the late 1990s, rents were so high that low-income tenants could use only a small number 

of the vouchers.53 Congress overhauled the program in 1998, attempting to bring new 

landlords into the program by authorizing higher subsidies, up to 110% of the median fair 

market rent. At the same time, it limited participation to the poorest households, those whose 

incomes did not exceed $15,600.   

The new regulations worked. By 2005, approximately 2.1 million tenants used 

vouchers, compared to about 1.6 million in 1998. The program’s costs also dramatically 

increased, leading to an ongoing struggle between low-income housing advocates and public 

housing authorities, on the one hand, and budget-cutters on the other.54 

Discrimination continues in the relations between landlords and tenants, however, 

despite Section 8’s guarantees to the contrary. Michele Campbell, a white female, attempted 

to rent a home owned by Robert and Martha Robb, also white, with a Section 8 voucher.55 

When Michelle visited the property, Mr. Robb welcomed her, noticed she had a cat, and told 

Michelle there were many wild cats in the area and that a certain black cat was “his nigger in 

the haystack.”56  

Hearing this statement, Michelle became concerned about how Mr. Robb would react 

to her African-American fiancée, so she asked him. Upon hearing this, Mr. Robb told her that 

he did not have any problems with African Americans but did not want a lot of them hanging 
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out in his parking lot. He then thanked Michelle “for not moving in and springing it on 

him.”57 

When the Section 8 inspector came to look at the home, Mr. Robb made further 

remarks about African Americans to him as well. The inspector informed Mr. Robb the unit 

needed several repairs before it could qualify for Section 8. Mr. Robb then asked the 

inspector what would happen if he did not make the repairs. The inspector responded saying 

he could not allow Michelle to move in. Mr. Robb then said that he would not make any of 

the repairs. Consequently, Michelle could not move in. Michelle then filed a discrimination 

suit against the Robbs.58   

§6.3: How Does the Law Work? 

Owners of single-family houses are exempt from the requirements of the Fair 

Housing Act if they own no more than three single-family houses, or if they rent units in their 

own homes and their homes house no more than four families. Owners exempt under these 

provisions are nonetheless subject to the jurisdiction of the Act if they use the services of a 

real estate broker or if they express racial preferences in any publication, posting, mailing, 

advertisement, or written notice. 

Disparate Treatment 

The Fair Housing Act defines disparate treatment as an overt discriminatory act 

against a member of a protected class (for example, African Americans), a disparity in the 

price or terms offered, or steering. Steering occurs when a real estate broker or other real 

estate professional directs members of a protected group to live with “their own kind,” 

creating segregated neighborhoods.59  

Other prohibited activities include blockbusting and redlining. Blockbusting occurs 

when a real estate broker or other real estate professional tries to persuade a homeowner to 

sell their property quickly, often at a loss, to escape a projected influx of a protected group. 

Redlining occurs when a financial institution unlawfully discriminates by refusing to make 

loans on properties in neighborhoods predominantly occupied by members of a protected 

group.  

A prima facie case showing disparate treatment typically requires a showing that  

(a) the defendant refused to sell, rent, or otherwise make housing available to (b) a member 

of a protected class who (c) was qualified to buy or rent the housing and (d) the opportunity 

to buy or rent the housing remained open after the plaintiff was rejected.60 The defendant can 

rebut by showing he rejected the plaintiff’s application for a reason other than 
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discrimination.61 The burden of proof then falls on the plaintiff to show that the reason the 

defendant offered for the rejection was a pretext, a cover for an unexpressed, discriminatory 

purpose.62  

Rental housing accounts for the largest number of discrimination complaints.63 Many 

people find it hard to prove discrimination, so the courts permit fair housing groups to use 

“testing” to expose sellers and landlords who discriminate.  

A common test is the “paired test.” Two individuals—one minority and the other 

white—pose as otherwise identical home or apartment seekers. They visit real estate or rental 

agents separately to inquire about the availability of advertised housing units.64 The testers 

record how the subjects treat them and report any discrepancies to the fair housing group. 

Civil rights lawyers sometimes use paired testing even if no victim comes forward to 

complain. 

The National Fair Housing Alliance (NFHA) found evidence of discriminatory 

practices at the Caldwell Gold Coast realtor’s office in Chicago, Illinois,65 using white and 

African-American testers posing as potential condominium buyers. The testers asked to see 

specific properties in majority-white north side Chicago neighborhoods such as Lincoln Park, 

the Gold Coast and Lakeview. Realtors showed the white testers thirty-six properties, but 

showed the African-American testers only seven. Additionally, one real estate agent 

suggested an African-American tester rent rather than buy. 

In response to several complaints received about racial steering at Lowder Realty Co., 

the Central Alabama Fair Housing Center sent two teams of its employees as testers to 

investigate.66 Each team consisted of two whites and two African Americans. The Center sent 

them to Lowder realtors Juliette Stuckey and Debra Whitehouse.  

When the white testers met with Ms. Stuckey, they asked to see specific properties in 

racially mixed or African-American neighborhoods. Ms. Stuckey initially showed them a 

house, not on their list, in a predominantly white area. When Ms. Stuckey showed the testers 

the first house on their list she remarked how the neighborhood was “not a good area” and 

the testers would not want to live there because the neighborhood contained “too many of the 

other kind.”67 Ms. Stuckey also pointed to an apartment complex nearby saying, “that’s 

nothing but black people over there in all those apartments.”68 On the drive back to the office, 

Ms Stuckey drove the testers through predominantly white neighborhoods, remarking how 

nice they were. 
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Next, the African American testers met with Stuckey. They told Stuckey how much 

they were willing to spend on a home and Stuckey discouraged them from spending that 

amount. Stuckey did not take the African-American testers to any new homes, and only 

showed them older houses in mixed or predominantly African-American neighborhoods. She 

did not comment on the quality of the neighborhoods, and did not drive the African-

American testers through any white neighborhoods.   

The Center sent individual testers to meet with Ms. Whitehouse, one white and one 

African American. Each told Ms. Whitehouse they were interested in a specific house in a 

predominantly African-American neighborhood and wanted to spend about $75,000. When 

Ms. Whitehouse showed the white tester a house, she commented that the storm windows 

provided “an extra layer of security” and suggested that he look at houses in areas that were 

predominantly white.69  

In a second meeting between the white tester and Ms. Whitehouse, she showed 

several homes in predominantly white neighborhoods which she described as “easy to resell,” 

“a good place to raise a family,” or “a very nice area.”70 Ms. Whitehouse showed the African-

American tester houses in predominantly African-American neighborhoods. She only showed 

him one house in a predominantly white area, and that was above his price range.    

Anna Harris was the only African American tenant at the Shenandoah Apartments 

complex located in Los Angeles, California.71 Rafael and Edna Itzhaki owned the apartments; 

Leah Waldman served as building manager.72 Ms. Harris overheard a conversation one day 

between Ms. Waldman and a repairman, during which Ms. Waldman said “the owners don’t 

want to rent to black people.”73 Ms. Harris immediately told Ms. Waldman that what she said 

was “illegal and racist.”74  

Ms. Harris then contacted the Westside Fair Housing Council who, in response, 

conducted testing for racial discrimination. The owner told the white tester who called that 

the rent was $700 per month, but did not ask about her marital status. However, when the 

African-American tester called, the owner inquired about her marital status, which meant an 

additional $50 per month. He additionally pointed out that there was only one parking space 

and she would need two. He then asked where she was moving from, and told her that was a 

much better area and she would not want the unit because it was small. 

The next day the African American tester visited the building first. When she told 

Ms. Waldman that she like the unit and asked about the rental price, Ms. Waldman responded 

by referring her back to the owner as she “didn’t know anything.”75 Twenty minutes later, the 
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white tester viewed the apartment.76 When she told Ms. Waldman she liked the unit, she was 

informed the rent was $700 per month with a $700 security deposit. Furthermore, Ms. 

Waldman invited the tester into the apartment to sit while Ms. Waldman called the owners to 

encourage them to rent to her describing her as “a beautiful girl.”77 

The Civil Rights Act of 1866, like the Fair Housing Act, reaches private as well as 

public discrimination. The Civil Rights Act of 1866 is narrower than the Fair Housing Act in 

that it reaches only racial discrimination, but broader because it has no exemptions  (such as 

owner-occupied homes). The Civil Rights Act statute of limitations also gives victims a 

longer time to sue. However, the Fair Housing Act covers the “circumstantial evidence” of 

disparate impact, while the Civil Rights Act responds only to disparate treatment. 

Disparate Impact 

A prima facie case showing disparate impact typically requires a showing that a 

policy’s effect is discriminatory, whether or not the defendant meant it. The plaintiff shows 

(a) the discriminatory impact and (b) that a reasonable person in the defendant’s position 

would realize that the housing practice or policy in question would deny members of a 

protected class a benefit enjoyed by members of the majority group. 

In order to rebut a disparate impact claim, the defendant must present a valid business 

reason to justify the practice or policy. To rebut the defendant’s business reason, as in the 

case of disparate treatment, the plaintiff must show that the reason offered was a pretext. 

Disparate impact is the “weapon of choice” against exclusionary zoning. The 

Supreme Court had its first opportunity to address exclusionary zoning practices based on 

race and class in Warth v. Seldin,78 but dismissed the lawsuit because the plaintiff lacked 

standing.  

The seminal example of a disparate impact lawsuit against exclusionary zoning is a 

New Jersey case, Southern Burlington County N.A.A.C.P. v. Mount Laurel,79 brought under 

the New Jersey state constitution rather than federal law. The state Supreme Court concluded 

that the poor are a protected class in New Jersey and that housing is a fundamental right.80 

Accordingly, exclusionary zoning’s disparate impact on the poor, denying them equal access 

to housing, violated New Jersey’s State constitution, even though these practices did not 

violate the Fair Housing Act or the Fourteenth Amendment of the U.S. Constitution.81   

§6.4: What Needs to Change? 

The 1968 Fair Housing Act was a significant step towards curbing the elaborate, 

multilayered system of residential racial segregation that prevailed in mid-twentieth century 
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America. Fair Housing enforcement today remains a challenge, however.82 First, housing 

discrimination can be so arcane and sophisticated that victims often fail to recognize it when 

it occurs. Even when they realize what has happened to them, they may not know where to 

go for help, or may be too embarrassed or hurt to pursue a claim. Consequently, victims 

report only a small fraction of fair housing law violations to local or federal fair housing 

agencies.83 When citizens actually do complain, they often must turn to overburdened 

agencies for relief. The victims themselves typically do not have the resources to pursue 

private litigation.   

The Reagan Administration, from 1980 to 1984, placed little emphasis on enforcing 

existing fair housing law and even less on developing the law into an effective means of 

change. HUD's enforcement activities dramatically diminished, and the number of complaints 

filed dropped quickly. HUD took longer and longer to investigate cases.84 In addition, the 

Reagan administration cut HUD funding; public housing starts declined and existing projects 

began to deteriorate.85   

OHFEO had fewer staff members in 2000 than it had in 1989, and fewer managers as 

well, impairing the agency’s day to day operation. With insufficient financial resources, it is 

harder to train staff, travel, educate the housing industry and the public, or fund contracts and 

new initiatives.86 These present major obstacles to the struggle against housing 

discrimination. OHFEO needs reorganization, focus, and funding to enhance compliance and 

enforcement activities, strengthen management, and upgrade monitoring, training, and 

technical assistance. 

THE HANDBOOK 

§6.5: First Aid 

When you report the incident to a government housing agency or a civil rights group, 

they will ask you to outline the specifics of your discrimination charge. They will want the 

name and address of the person you accuse (the respondent), where the housing involved is 

located, and the date(s) the alleged violation occurred.87 

They will also want a short description of the event you believe violated your rights. 

Did you ask the offender or some other responsible person to fix the problem or make 

amends? Do you have any records of these requests? Do you have written correspondence, 

photographs, affidavits, or eyewitness testimony to support your claim? Did you take any 

action, such as refusing to pay rent?  Based on the nature of your problem, the agency or 
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group will be able to assess whether you have grounds to make a formal complaint. If so, 

they should be able to help you decide where to file a complaint and help you file it. 

There are deadlines for filing a complaint.  You may think you have lots of time, but 

the time goes by quickly.  File as soon as possible.  

§6.6: Who Can Help? 

A Fair Housing Act claim can begin in any one of four ways. First, a party can file a 

federal administrative complaint directly with the Office of Fair Housing and Equal 

Opportunity (“OFHEO”) at the U.S Department of Housing and Urban Development 

(“HUD”).88  To find the nearest OFHEO local office, visit www.hud.gov.   

Second, a party can begin an administrative proceeding with a state or local fair 

housing agency to which HUD has delegated its enforcement authority, and which operates 

in a manner “substantially equivalent” to HUD. (The law calls these “FHAPs” because they 

are recipients of federal enforcement funding under the Fair Housing Assistance Program.).89  

Third, the Department of Justice can sue fair housing violators in court on its own authority.90  

Finally, a party may file a claim in court, bypassing HUD and any state agency 

completely,91 something employment discrimination plaintiffs can not do (See Chapter Five). 

The plaintiff must file suit no later than two years after the violation occurs.92 

Ordinarily, a party can use any of these approaches without losing the right to use 

another later, or even at the same time.93 The principal exception is the HUD administrative 

complaint—a party who wins or loses in a HUD hearing may not proceed with a private suit.  

Filing an Administrative Complaint Directly With OFHEO 

Today, HUD and the courts receive more than two million housing discrimination 

complaints each year. These include complaints against landlords, sellers, brokers, lenders, 

insurance companies, and appraisers. A victim has one year from the time the discriminatory 

housing practice occurred to file an administrative complaint with HUD.94 Victims can file 

online (see http://www.hud.gov/complaints/housediscrim.cfm) by telephone (call toll-free,1-

800-669-9777.) by mail or in person, (using HUD Form 903). HUD will notify you when it 

receives your complaint.95 HUD will also notify the person or firm you have accused in your 

complaint and permit them to submit an answer. 

HUD refers most administrative complaints to local fair housing agencies. The 

periods for filing complaints with FHAP agencies are shorter than federal limits—sometimes 

as few as 180 days. Once a complaint is filed and "perfected," OFHEO (or the FHAP) has 

100 days to investigate the complaint.96   
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 If you need immediate help to stop a serious Fair Housing problem, HUD can 

accelerate the process. HUD can ask the United States Attorney General to file for an 

injunction if irreparable harm is likely to occur. For example, if a builder agrees to sell a 

house but fails to keep the agreement after learning the buyer is African-American, the 

Attorney General can ask a court to prevent a sale to any other buyer until HUD completes its 

investigation. 

OFHEO first tries to reconcile the parties, much as the EEOC tries to conciliate 

employment discrimination complaints.97   Conciliation is voluntary and either side may 

refuse to participate.  However, many parties choose this route because it is quicker and less 

expensive than administrative hearings or litigation.  HUD devotes an entire chapter of its 

intake manual to the conciliation remedy.   

If conciliation fails, HUD (or the FHAP) continues its investigation and eventually 

determines whether there is reasonable cause to believe that discrimination has occurred.   

OFHEO staff interview witnesses, talk directly to the respondent and research and 

evaluate the respondent’s past conduct. Since it is unlikely that the respondent will admit 

discrimination, OFHEO may use testers to find the underlying truth, as permitted by the 

Havens Realty case. After completing their investigation, the staff submits a report, 

suggesting that discrimination probably took place (or, in the alternative, that it did not, 

recommending that OFHEO dismiss the complaint).98 Because of the same kind of backlog 

issues EEOC faces, HUD investigators can take a while, considerably longer than 100 days.99 

The OFHEO Assistant Secretary makes the final determination. Where local land use 

laws are involved, HUD’s Office of General Counsel assists in the determination. The 

Secretary promptly dismisses if staff investigators believe no discrimination occurred (a “no 

cause” case). If the Assistant Secretary finds reasonable cause based on the staff’s 

investigation (a “cause” case), HUD issues a formal charge. 100 Then the complainant can 

have the matter resolved by an administrative law judge or by a federal court. Either party 

can bypass the administrative stage and go straight to court by notifying HUD within 20 days 

after they receive the charge.101 

 If the parties agree to administrative resolution, the case goes to the Office of 

Administrative Judges for a hearing. Both parties get a copy of the charge as well as notice of 

the date and time of the hearing. The Administrative Law Judge (“ALJ”) is supposed to make 

his decision and serve it on the parties within 60 days,102 but they rarely finish within that 

time.103 The Secretary of HUD issues a final order in accordance with the ALJ’s decision, 
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either dismissing the case, ordering respondent to stop illegal activity, or ordering respondent 

to pay compensatory damages (up to $130,000).104  

 

HUD COMPLAINT PROCESS 

 
 
 

SOURCE: http://www.hud.gov/offices/fheo/complaint-process.cfm 
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Housing Act gave the Attorney General special authority to commence zoning or other land-
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to enforce subpoenas. 

DOJ action is a very favorable option for individuals without the resources to combat 
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insurance company, or a municipality. Even though the government brings the case, victims 

may receive money damages up to $110,000 if they can prove individual injury.105   
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A victim can ask for a federal appeals court to review an ALJ’s decision if they think 

the ALJ should not have dismissed their case, or should have given them stronger relief.106 

An individual with a housing discrimination complaint can also choose to opt out of the HUD 

process altogether, and proceed with trial by jury if they think they can do better that way.  

Many people bypass HUD completely, going to court with private counsel or seeking 

representation from civil rights organizations, sometimes because they hope to get a sizeable 

money award from a jury.107 Money damages are available for financial loss, humiliation, 

embarrassment, and emotional distress.108 In the case of “wanton and willful” discrimination, 

plaintiffs may receive punitive damages.109  

There is also a special action for victims of force or threats of bodily harm, such as 

the real estate agents threatened in the Stringer case, discussed at the beginning of the 

chapter.110 Title VIII complainants filing private actions in court must do so within two years 

of the time the fair housing violation took place.111  

§6.7: Getting Organized 

The National Organization of African Americans in Housing (NOAAH),112 formed in  

1998 by affordable housing advocates, managers and residents of public housing, is unique in 

that it addresses both affordable housing and fair housing issues. As such, the organization 

represents an alliance of low-income and middle-income African American interests, an 

increasingly rare combination today. 

NOAH organizers wanted fair, affordable housing and set about building a national 

network of housing advocates to work in partnership with business and government to 

achieve these ends.  

NOAAH’s primary goals are to insure that all housing transactions and programs are 

free of illegal housing discrimination, promote healthy and vibrant communities, advocate for 

equitable budget authority for government sponsored housing programs, promote family self-

sufficiency, and provide opportunities for professional skills enhancement, resident training, 

and economic development. They have set up four task forces to implement their program: 

Affordable Housing Finance Strategies, Fair Housing, Fund Development, and the Healthy 

Homes Initiative. 

The Affordable Housing Finance Strategies Taskforce works to expand the housing 

stock and portfolios of public housing and state housing finance agencies through techniques 

such as tax credits, municipal and housing mortgage bonds and housing recovery funds.  
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The Fair Housing Taskforce works for toward nondiscrimination in all housing 

programs, especially federally funded and federally assisted programs. The also provides fair 

housing training and technical assistance to NOAAH’S membership and housing providers 

and lobbies Congress, the Department of Housing and Urban Development and the 

Department of Justice to aggressively investigate and resolve housing discrimination 

complaints.  

The Fund Development Taskforce coordinates fundraising, marketing, 

communications and volunteer management to sustain the organization through the 

realization of its long-term mission and vision.   

The Healthy Homes Initiatives Taskforce educates at-risk communities about the 

health and environmental hazards, chronic illnesses, diseases and other threats to families 

living in low-income housing. Taskforce members focus on lead poisoning, mold pests, 

hunger, and the skyrocketing cost of medications. 

You can contact NOAAH at their national headquarters, located at 888 16th St., NW, 

Suite 800, Washington, DC 20006. Their telephone number is (202)544-1058, and their 

website is www.noaah.org. 

The NAACP has also become very active in the struggle against credit 

discrimination. Inn 2006 they staged a a national ‘Day of Action’ against discriminatory 

mortgage lending
113

 and in 2007 filed a class action lawsuit against 17 of the nation’s largest 

lenders for discriminatory lending practices.
114

 

There are also a number of local organizations (listed in the endnotes) dealing with 

fair housing,115 affordable housing116 and public housing,117 as well as organizations focused 

on credit discrimination issues such as predatory lending, redlining and discrimination in 

mortgage foreclosures. 118 

Most of these community groups use educational tools, ranging from training tenants 

to informing stakeholders about the importance of providing affordable housing and adhering 

to the fair housing laws, including innovative programs training youth to conducting housing 

discrimination tours. These community efforts also seek to influence housing policy on a 

national, state, and local level.  
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Chapter Seven 

Public Education 
Public schools shall not separate students from one another because of their race. 

SYNOPSIS, BROWN V. BOARD OF EDUCATION 
 

THE HISTORY 

§7.1: What’s the Problem? 

In 1955, the school board in Little Rock, Arkansas voted to comply with the Supreme 

Court's Brown v. Bd. of Education ruling. They planned to admit the first African American 

students to white schools in September of 1957. The local NAACP immediately registered 

nine students, selected because they had regular attendance.1  

When it came time for the nine students to attend Little Rock's formerly all-white 

Central High School, segregationist groups blocked their path. Governor Orval Faubus called 

out the Arkansas National Guard to support the segregationists. The confrontation made 

national headlines and severely embarrassed the United States at a time when the country 

sought to persuade the rest of the “free world” that they should lead it.2 The Justice 

Department sought and received an injunction commanding Faubus to stand down. 

The Little Rock police then took over, and secretly lead the students into the school 

through a side door.3 There were more than one thousand segregationists outside the school. 

When the mob discovered the African American students had gotten inside, they began to 

riot.4 The police escorted the students back out of the school in a hail of bricks and bottles.5  

At Mayor Woodrow Mann’s request, President Dwight Eisenhower sent an army 

division to Little Rock and federalized the Arkansas National Guard.6 The two units together 

successfully escorted the nine students into Central High school two days later, on September 

25, 1957. White students at Central High subjected them to verbal and physical abuse for the 

entire year.7 By the beginning of the next academic year, thousands of white students left the 

city or enrolled in all-white private schools. 8  

Background 

Schools for African American children in the South were not only separate but also 

unequal—underfunded, poorly located, constructed, and maintained, with little or no 

transportation as African American children walked for miles, often passing white schools on 
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the way.9 In the North, African American children attended public schools segregated by law 

at least until the Civil War.  

In the South, slavery preceded segregation. In many Southern states, it was a crime to 

teach a slave to read.10 After Emancipation African Americans tried to teach themselves, but 

the Black Codes prohibited them from assembling unless a white man was present.11 Only 

one or two African Americans in a community could read and write at best, and the Black 

Codes prevented them from teaching what they knew to others.  

After the Civil War, the Freedman’s Bureau educated nearly 250,000 emancipated 

African Americans.12 Southern whites vehemently opposed any schools for African 

American children, however, and quickly mobilized to counter Freedmen's Bureau efforts. 

Racists burned down schools, insulted and abused teachers, and stoned schoolchildren.13 

During Reconstruction, African American communities built their own schools and 

paid their own teachers.14 As soon as Reconstruction ended, however, local authorities 

asserted total control of the schools’ administration and finances. Authorities increased 

African American student-teacher ratios and diminished African American teachers' pay and 

grades of certification. They lowered the salaries of African American teachers and 

administrators relative to their white counterparts. They shortened the school term for 

African American students to make them available to work in the cotton fields and banned 

African American children from public libraries. They segregated and de-funded the schools, 

creating a system Plessy v. Ferguson’s “separate but equal” doctrine quickly approved.15  

William Bagwell, the Director of the American Friends Service Committee’s School 

Program detailed ongoing school segregation in a 1962 address to leaders of the white 

community in Western North Carolina.16 African American students in the city of Ashville 

attended segregated schools, and African American students living outside the city took a bus 

in to attend segregated schools. These students had to board their busses before sunrise in 

order to travel fifty miles to school, returning home after sunset. Some spent over twelve 

hours traveling to and from school, more time than they spent in the classroom.  

At the end of the lengthy bus rides, students attended inferior schools. They had 

fewer teachers per student than the white schools, creating an environment in which students 

did not receive sufficient personal attention to succeed. Facilities at the white school were 

much larger and more comfortable than those at the African American school.17   

School Discrimination Today 
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Today, African American schoolchildren in the United States face the legacy of more 

than a century of continuous racially segregated education. Most African American children 

today still attend schools that are separate and unequal.18  Today, students of color comprise 

over 40% of all U.S. public school students, more than twice their share of students during 

the 1960s.19  Almost 2.4 million students—including about one in six African American 

students—attend “hypersegregated schools” in which the student population is 99-100% of 

color.  White students are just as segregated as their blacks and Latino counterparts:20 for 

example, the average white public school student attends a school that is nearly 80% white.21  

As a result of school segregation, almost half (46%) of the nation’s African American 

students attend low performing schools,22 compared to only 11 percent of white students.23   

Outside of school, minority students face disadvantages such as low levels of parent 

participation, low levels of reading to young children, excessive television watching, and 

limited parent availability. High rates of student mobility, low birth weight, lead poisoning, 

hunger, and malnutrition hamper their performance as well.24  

Lack of nutrition and proper health care especially hinder learning. A Harvard 

University and Massachusetts General Hospital study of children in Philadelphia and 

Baltimore showed that children who regularly ate breakfast had better standardized test 

scores, better behavior, and showed less hyperactivity than children who skipped breakfast.25 

Improper eating habits can lead to fatigue, moodiness, and headaches. The ability to interact, 

think abstractly, and remain alert and attentive suffers immensely.  

At school, minority students generally experience a less rigorous curriculum, 

insufficiently prepared and trained teachers, larger class sizes and a lack of safety and 

security. The schools have little, if any technology-assisted instruction. The resulting 

achievement gap between African American and white students remain one of the nation's 

most pressing social problems. Roslyn Mickelson, a sociologist at the University of North 

Carolina-Charlotte, surveyed 1,193 high school seniors in Los Angeles about their attitudes 

regarding education and their concrete plans to use their education.  Her 1983 study which 

was reinforced by a similar study in 2001 found that black students did not make the same 

connection between hard work in school and upward mobility as their white counterparts 

did.26  

Education is fundamental to success in today's world. Poor quality education limits 

opportunities for advancement and precludes a level playing field. Better education leads to 

employment, productive rather than antisocial lives, citizen participation, and a better quality 
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of life in terms of health as well as wealth. Educated people are a great asset to a community, 

and can help the community to improve itself and its position vis-à-vis other communities. 

URBAN SCHOOLS  

In segregated suburbs and cities, de facto segregation arises from the intersection of 

segregated residential patterns and the institution of the "neighborhood school.” A hyper-

segregated America yields a hyper-segregated American educational system.27 

Many African American students attend school in segregated, inner-city 

neighborhoods, which find it hard to educate them because of scarce resources and a 

dwindling tax base.28 Urban populations are very costly to sustain. Industrial and 

manufacturing operations once supported the population, providing income for working-class 

residents. Working-class income taxes, as well as property taxes on the industrial and 

manufacturing plants themselves, funded municipal services where needed. Today, most US 

cities have lost their industries to the suburbs or to the Third World, leaving unemployed and 

underemployed residents (and their families) with high levels of service need, and without 

the tax base to accommodate them.29    

Nowhere is this more apparent than in urban public schools.30 Students living in such 

low-wealth school districts face great educational disadvantages, including poorly qualified 

and trained teachers, 31 inadequate course offerings, low competition levels among students, 

unstable enrollment, and low graduation rates.32 Urban de facto segregated public schools are 

thus typically under-funded and under-performing compared to those white suburban 

children attend.33  

After spending five years visiting sixty inner-city schools in eleven states, noted 

education author Jonathan Kozol summed up the environment facing many African 

American students at schools, “They’re not just segregated, they’re antiquated buildings. 

They are dirty. They’re depressing…Children in these schools are totally separate, brutally 

unequal.” Kozol found one Bronx school holding its first of seven lunch periods at 9:20 am 

because of overcrowding.34 

Only 48 % of public school students in Washington, D.C. even graduate from high 

school, and less than 10% of those that graduate actually go to college.35 The gap between 

black and white math scores in DC public schools is the highest in the country, more than 

double the nationwide achievement gap.36 The gap in reading is no better.37 In our nation’s 

capital, that is simply a disgrace. 
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A poor climate for learning also hinders academic success for urban minority 

students:  high dropout rates, children passed through the system without learning, profanity, 

disrespect for teachers, and drug and alcohol abuse. Three in ten African American 

youngsters attend schools with considerable turmoil: 30% of African American students 

report that teachers spend more time trying to keep order than teaching.38  

Lower rates of suspension and expulsions in majority-minority schools still produce 

large absolute number of students banned from school. Large numbers of these students are 

thus free to wander in crime-ridden urban neighborhoods where they can quickly get into 

trouble. Further, so-called “zero tolerance” policies in majority-minority schools regarding 

dangerous items or contraband students bring to school frequently engage student offenders 

with the police. School offenses thus become criminal offenses, creating yet another point of 

entry for minorities, particularly males, into the criminal justice system.39  

More and more, inner-city minority schools are morphing into prison models, which 

include military style behavior-adjustment programs. One of my students who formerly 

taught in such a school left because violence, arrests, police, and drug-sniffing dogs made her 

job impossible. Every classroom had emergency buttons and teachers walked students in 

lines to the cafeteria to avoid gang violence. Many teachers fled these minority schools in 

favor of more orderly majority-white school districts. 

SUBURBAN SCHOOLS 

For parents of African American students in inner-city schools, the educational issue 

is typically lack of resources, Quality of instruction and teacher/administration 

accountability. For affluent African American families that have managed to escape the 

ghetto for the suburbs, the issues are somewhat different.  

Some families are steered to African American or minority neighborhoods, where 

their children attend suburban segregated schools. These families face a school resource 

question analogous, but not exactly the same as the problem in inner-city schools. In 

suburban municipalities and counties, racial steering has often created zones that are heavily 

African American and Hispanic. Schools located in these zones suffer from the same kind of 

limited resources and lack of teacher and administration accountability that inner-city schools 

face.  

The problem of resources exists not because the tax base in these municipalities 

cannot support the services needed, however. Rather, school resources are diverted to the 

wealthier, whiter zones of the municipality, in a disparate distribution pattern that was ruled 
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unconstitutional by the Court of Appeals for the Fifth Circuit in 1971.40 The increasingly 

conservative US Supreme Court overturned this ruling in a footnote in the 1976 case of 

Washington v Davis,41 so there is currently no litigation remedy for this injustice. 

Only the relatively few African American families that actually live in integrated 

neighborhoods are in a position actually realize the goal of school “integration.” 42 These 

families, however, often face the problem of “re-segregation,” as predominantly white 

administrators and teachers use tracking and special education designations to herd African 

American students into separate classrooms, or eject them from the schools altogether with 

probation, suspension, and expulsion. 

In elementary schools, authorities may identify African American children as 

emotionally disturbed and take them out of their regular classroom for “special education.”43  

Sometimes teachers try to convince parents to give their children drugs. Ritalin is a 

medication that supposedly calms hyperactive children, permitting them to receive 

instruction in the classroom. This medication is widely used but with few if any controls. 

Teachers and administrators often push the drug as a “one size fits all” solution to any 

problem they have connecting with a child, without benefit of any medical expertise. 44 

In middle and high schools, authorities sometimes “track” African American students 

out of college preparatory classes that are reserved for white students. Affluent white schools 

with relatively small numbers of African American students also have some of the highest 

rates of suspension and expulsion for African American children in the nation.  

THE ACHIEVEMENT GAP 

Academics, practitioners, parents, and policymakers agree that an achievement gap 

exists between privileged and underprivileged students, with sharp variations based on race 

and class. There is evidence that the gap begins before students even reach kindergarten. 

Research shows that minority and lower-income students enter school without the skills they 

need for success.45 Proven approaches such as Head Start seek to improve minority students’ 

skills before they begin school.46   

Education is a fundamental component to success in today’s world. Without quality 

education for each student, opportunities for advancement are limited while the playing field 

remains unequal. Education leads to employment, productive rather than antisocial lives, 

citizen participation, and a better quality of life in terms of health as well as wealth. Educated 

people are also a great asset to the community and if they so choose can help the community 

at large to better itself. In addition, a diverse society is itself disadvantaged by segregated 
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educations, as children do not learn public life and democratic skills sufficient to carry their 

nation’s trust forward into the future.47 

A 2009 study by McKinsey & Company measured the costs of the achievement gap 

in terms of lower earnings, poorer health, and higher rates of incarceration. According to 

McKinsey, the achievement gap reduces the U.S. gross domestic product (GDP) by $1.3 

trillion to $2.3 trillion higher per year, the economic equivalent of a permanent national 

recession.48 

When given broader educational opportunity, African American students do quite 

well.  African American males that graduate from desegregated high schools achieve higher 

incomes than do their counterparts from segregated schools.49 Students who attend schools 

that are more diverse have a higher comfort level with members of other racial groups; they 

show a greater desire to live and work in multiracial settings than do their more segregated 

peers.50 Moreover, white students in integrated settings exhibit more racial tolerance and less 

fear of their African American peers than do white students in segregated environments.51   

Unfortunately, these opportunities are harder and harder to come by. The disparity in 

K-12 education between African American and white children manifests itself at the college 

and university levels, and fuels the affirmative action controversies which are the most 

visible forums in which debate over our nation’s diversity takes place. These conditions make 

it highly unlikely that affirmative action in education “will no longer be necessary” by 2025, 

as Justice Sandra Day O’Connor hoped in her Grutter opinion.52  

§7.2: What’s the Law? 

Background: Brown’s Promise Unfulfilled 

History has revealed serious shortcomings to the Brown decision. First, local school 

boards fiercely resisted it and in 1955, the Court had to direct them to desegregate with “all 

deliberate speed,” rather than at their own pace.53 (Brown II) 

Brown II’s “all deliberate speed” formula was still not strong enough. Even President 

Dwight D. Eisenhower, though he later dispatched federal troops to Little Rock, privately 

chastised the Justices of the Supreme Court when they issued the Brown judgment. He told 

Chief Justice Earl Warren “[Southern whites] are not bad people. All they are concerned 

about is to see that their sweet little girls are not required to sit in school alongside some big 

overgrown Negroes.”54  

While Eisenhower spoke privately, individual citizens and state governments, 

especially in the South, publicly rallied against Brown. Some school districts delayed almost 
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fifteen years before they made any significant changes to their dual-school systems. Other 

districts responded by simply closing all public schools. White parents arranged for private 

education for their own children, some times with local government funding.55  

Ten years after the first Brown decision, segregationists continued their open 

defiance. Georgia Judge William Boothe had to specifically order the University of Georgia 

to admit African-American students Charlayne Hunter-Gault and Hamilton Holmes.56 

Student James Meredith needed an armed escort to attend the University of Mississippi.57  

Southern segregationists faced a problem because African Americans and whites had 

lived in close proximity since slavery (with the caveat that the African Americans stayed “in 

their place”).58School segregation without offending Brown was much easier in the North 

because of housing segregation. 

First, Northern real estate brokers, landlords, and public housing authorities funneled 

massive African American migrations from the South during World Wars I and II into inner-

city, ghetto neighborhoods. Since whites and African Americans lived in separate 

neighborhoods, their children attended separate neighborhood schools. Local property taxes 

funded neighborhood schools, so relatively powerless black neighborhoods got schools that 

were cash-poor as well as segregated. 

Using similar techniques, the South since Brown has replicated the Northern model of 

de facto segregated schools, unequal in funding and resources. “White flight” in the 1950s 

and 1960s created predominantly African American cities both North and South, creating 

large numbers of under-funded, de facto segregated urban schools. With the element of state 

action now missing, Brown has proven powerless to redress most modern school segregation. 

Brown has had little or no impact on today’s national system of de facto segregated schools. 

Serious desegregation stalled until the l964 Civil Rights Act,59 which gave the federal 

government new powers to sue recalcitrant school districts as well as denying such districts 

federal funds.60 With this new ally, civil rights attorneys won a series of federal cases 

subjecting uncooperative school districts to detailed desegregation orders and extensive 

monitoring. 

In Green v. County School Board, (1968) the school board's freedom of choice plan, 

in place for three years, still had not achieved effective integration. Parents claimed that 

better options were available that would integrate schools. The school board argued that the 

plan failed because African American families refused to cooperate.61 
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Green introduced six factors, now known as the Green Factors, used to determine 

whether a school was still “dual” (separated into racially identifiable white and minority 

schools) as opposed to “unitary (a thoroughly integrated school system). After Green, the 

lower courts began to require desegregation plans that addressed each of the Green factors: 

pupil assignments, faculty, staff, transportation, extracurricular activities, and physical 

facilities.62 

In Swann v. Charlotte-Mecklenburg, the court reviewed the techniques of pairing and 

clustering to achieve unitary status. The Swann Court held that if a plan continued single race 

schools, school authorities had to show present or past de jure segregation was not the cause. 

Swann focused more on ratios, and less on broad sweeping improvements to address school 

inequality.63 

In Keyes v. Denver School District No. I (1973),64 the court ruled that: 

1) Integrating Hispanic and African American students is not compliance, because the 

two groups suffer similar inequities,  

2) proof of de jure segregation in a substantial portion of the school district is enough 

to assume that the entire district was similarly affected, and  

3) the burden of proof should be on the school board to show that similar policies did 

not affect other portions of the city.65   

The Court found that the school board engaged in deliberate racial segregation 

through a variety of policies: constructing a new elementary school in the middle of the 

African American community; gerrymandering student attendance zones, using so-called 

“optional zones,” and over-using mobile classroom units. Most schools in the district were 

separate and unequal. The Supreme Court found that de jure segregation in a large section of 

the district was proof of segregation in the entire district.66  

In response, the Denver Public School system created a structured system to integrate 

students by matching schools and then busing students to create a more racially diverse 

student body.67  

The post-Brown, ultraconservative Supreme Court fashioned by the right wing of the 

Republican Party soon began to chip away at these victories, however. As early as the 1970s, 

Nixon-appointed Supreme Court Chief Justice Warren Burger handed down Milliken v. 

Bradley, drastically restricting desegregation remedies connecting suburban and urban 

schools. Milliken withdrew the Court from the fight against desegregation in the North and 

anywhere that white flight to the suburbs caused school segregation, particularly damaging 
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because 80% of schoolchildren live in metropolitan areas. 68 Justice Thurgood Marshall, 

architect of Brown, dissented, claiming the Court had turned its back on the struggle to 

remedy separate and unequal education.69   

The newly-conservative Court’s campaign to reverse the early, promising strides 

toward equal educational opportunity on the basis of race picked up momentum in the early 

1990s with three decisions, Dowell, Freeman and Jenkins.70   

In Board of Education v. Dowell (1991), the Court held that federal regulatory control 

over a public school system should not continue “beyond the time necessary to remedy the 

consequences of past intentional discrimination.”71 District courts should determine: (1) 

whether the board complied in good faith with the desegregation decree, and (2) whether the 

school board eliminated vestiges of past discrimination to the extent practicable.”72 

Elevating the “important values of local control of public school systems,”73 the 

Court began permitting school boards to assign students even if they reinforced existing 

segregation, so long as plaintiffs could not prove discriminatory intent.74   

In 1992, Freeman v. Pitts drastically limited aggressive desegregation methods such 

as busing and redrawing school zones. Freeman also gave supervising courts authority to 

release school districts in incremental stages, even before they achieved district-wide 

desegregation.75 The Freeman Court reiterated Dowell’s objective--restoring control to local 

authorities as soon as possible. 76  

In Missouri v. Jenkins,77 (1995) the Court held racial disparities in academic 

achievement--the “achievement gap”--beyond the authority of federal courts to address.78 

The Court revisited Keyes I in 1995 and declared, “the vestiges of past discrimination 

by the defendants have been eliminated to the extent practicable,”79 and ended mandated 

desegregation in the Denver Public Schools. With the Keyes I approach on the shelf, about 

half the schools under federal court supervision began to re-segregate.80  

By 2001, four hundred school districts remained under federal court supervision, but 

the Supreme Court continued to narrow integration policies, slowing integration to a snail’s 

pace. 81 Over time, the courts have come to accept schools as “unitary” based on a reasonable 

effort to desegregate, rather than actual results. 

Parents Involved in Community Schools v. Seattle School District No. 1 (2007, 

discussed in Chapter One, solidified this trend, overturning any race-conscious desegregation 

efforts. 82  By holding that school districts could not take account of a student’s race, the 

Seattle Schools Court “reversed nearly four decades of decisions and regulations which had 



 148

permitted, and even required, that race be taken into account because of the earlier failure of 

desegregation plans that did not do that.”83   

Where are we likely to go from here? The Supreme Court today encourages lower 

courts to terminate desegregation orders, even in communities that want to maintain them.84  

Local and state educators that actually want to foster integration will find it difficult to do 

so.85 Resegregation accelerates all over the country, and African American students are more 

segregated than they have been since the l960s,86 with correspondingly unequal educational 

opportunities.”87  

Poverty 

Desegregation strategies fail where poverty is a central issue in addition to race.88   

The federal courts’ primary focus has been on school districts where integration is possible, 

and, as discussed above, even those efforts have fallen by the wayside. Milliken eliminated 

the one possible desegregation remedy for urban schools, combining inner-city minority 

school districts with affluent white suburban ones.  

Even “separate but equal” is no longer possible. The Supreme Court in San Antonio 

Independent School District V. Rodriquez (1973) held that school financing based on local 

property taxes, though causing gross disparities in educational opportunity for rich and poor 

children is constitutional. The Fourteenth Amendment provides no protection for the poor, 

and the U.S. Constitution leaves education to the states, so long as intentional racial 

discrimination is not involved.89 

The No Child Left Behind Act 

The No Child Left Behind Act (“NCLB”) seeks to bridge the achievement gap 

between poorly funded and underperforming inner-city schools and affluent suburban schools 

by requiring all states to develop school-wide assessment tests in reading, math, and science, 

denying federal funding to failing schools.90   

Unfortunately, the Act does not provide funding sufficient to meet its mandates.91  

Further, its “one-size-fits-all approach encourages instruction narrowly aimed towards the 

standardized tests themselves.92 Finally, the Act provides no alternative schooling 

arrangements for children attending schools that fail.   

Resegregation  

Tracking and improper “special ed” classifications are more suburban than urban 

problems, and can rapidly resegregate even a nominally integrated school.  

TRACKING  



 149

The “track” system, first introduced in the District of Columbia’s public schools 

immediately following Brown, separated students based on I.Q. tests and teacher 

recommendations.93   

There was one track for students with “limited ability,” one for academically gifted 

students, and one each for “above-average,” and “average” students. The lower tracks 

prepared a generally blue-collar student population for menial jobs as kitchen workers, 

stockroom clerks, janitors, or construction workers. The tracks for highly able students, on 

the other hand, typically from affluent homes, prepared them for white-collar occupations. 

The “dumbed-down” content of the lower tracks made it very difficult for students placed 

there to move out of their initial classifications.  

The “track” system placed African American students disproportionately in the lower 

tracks, and whites in the higher tracks. The D.C. Circuit Court in Hobson v. Hansen found 

that school authorities were more likely to place African American students in lower tracked 

classes because of past discrimination in education, testing biased against  African American 

and disadvantaged students, and low expectations resulting in poor performance.94 

Ultimately, the court concluded that the psychological effect of being labeled “dumb,” being 

separated physically from the other students, and being taught basic skills by teachers with 

low expectations combined to limit the educational opportunity and life chances of the 

students. 

In Washington v. Davis, the U.S. Supreme Court disapproved Hobson and a number 

of other circuit court cases that found Equal Protection violations without proof of 

discriminatory purpose.95 Because of Davis it is very difficult to challenge tracking under 

federal constitutional law, not because there is no racial animus involved, but because racial 

animus is so difficult to prove. Tracking has since spread far beyond the District of 

Columbia. 

A student of mine recounted how an English teacher at his junior high school taught 

all students the advanced curriculum regardless of the specified track. Although all the 

teacher’s students produced comparable work, school authorities ignored the results and 

assigned the majority of the African American students to lower level tracks when they went 

to the next grade at a neighboring high school. 

SPECIAL ED  

“Special education,” designed to assist children with a variety of learning disabilities, 

has become a new and sophisticated technique for maintaining racial segregation in our 
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nation’s public schools. Unfortunately, some educators view “special ed” as a place to put 

students who they see as low achievers, disruptive, or simply behaving outside the 

parameters of majority cultural norms—often practical and attitudinal shorthand for African 

American students.96  

School authorities identify African-American children, especially males, as mentally 

retarded, emotionally disturbed, and learning disabled at disproportionately high rates. These 

patterns very closely replicate the “tracking” patterns that first concerned the Hobson court. 

The “emotionally disturbed” category is especially problematic because of its highly 

subjective nature. In Georgia, one district had misclassified 80% of its black students as 

mildly disabled.97 

School authorities may even segregate African American “special ed” students from 

white students with similar classifications. Lakewood, New Jersey School District officials 

sent white preschoolers with disabilities to highly acclaimed private special education 

programs without ever making a similar referral for African American and Latino children 

with virtually identical diagnosis and treatment plans. In addition, school authorities sent 

African American and Latino students to half-day programs while sending white students to 

full day programs. The state education department ordered Lakewood school authorities to 

correct the problem.98 

Special Education is primarily governed by three major federal laws: (1) The 

Individuals with Disabilities Education Act (IDEA), (2) Section 504 of The Rehabilitation 

Act of 1973 (Section 504), and (3) The Americans with Disabilities Act of 1990 (ADA). 

One of the law’s most important safeguards is to ensure that children are not 

improperly classified. School authorities sometimes identify minority children without 

disabilities as "disabled" to segregate them from white pupils. On the other hand, school 

authorities can also discriminate against minority children who do have special needs by 

refusing to classify them as such, and thus prevent them from receiving the services they 

deserve.  

Both the IDEA and Section 504 require each local education agency to establish 

procedures to identify, locate, and evaluate children who need special education. School 

authorities must make these procedures public and open them to court review.  

IDEA directs all school districts in the United States to provide children with special 

needs a “free appropriate public education” (FAPE), described in an Individualized 

Education Program (IEP).99 The IEP details the special education services the student needs 
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and prescribes the least restrictive environment in which school authorities can provide the 

services.  

The IEP contains procedural safeguards against misclassification and provides a 

broad range of remedies to challenge improper classification when it occurs. School 

authorities must consult parents before they make any placement.  Further, the IEP must 

detail the reasons for the classification, and school authorities must review it with the child's 

parents at least once a year. 

The FAPE’s substantive guarantees reinforce the IEP's procedural safeguards, 

requiring schools to provide the services a child needs to make progress in the general 

curriculum, as well as develop the study skills set forth in the IEP. If a child fails to progress 

educationally, school authorities must review and possibly revise the IEP.  According to 

Board of Education of the Hendrick Hudson Central School District v. Rowley, FAPE means 

a school system is obliged not only to comply with IDEA procedures, but also to create a 

substantive program “reasonably calculated to enable the child to receive educational 

benefits.”100   

The No Child Left Behind Act requires schools to  meet the educational needs of all 

low-achieving students, including children with disabilities,101 close the achievement gap 

between high and low performing children, and provide children with effective, scientifically 

based instructional strategies and challenging academic content. The No Child Left Behind 

legislation does not permit private lawsuits against a school, however.102 

SUSPENSION AND EXPLUSION 

Twice as many African American in grades 7 through 12 face suspension or 

expulsion as white students.103   In one of Mississippi ‘s school district where blacks made up 

34% of the district’s student population, black’s represented 79% of all out of school 

suspensions and 60% of all in school suspension. In a district in South Carolina, there were 

over 1200 incidents of suspension for a population of 200 black students.104 In North 

Carolina, black males are nearly three times more likely to be suspended for at least 10 days 

than white male students are.105  

School Boards 

The Supreme Court has drastically limited the use of affirmative action to 

desegregate colleges and graduate schools. More and more, courts are turning those matters 

over to state and local authorities to improve minority schools and education without formal 

desegregation.106 This makes improving the quality of primary and secondary education for 
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African American children at the local level even more important. That brings the focus of 

our attention to local school boards.  

Parents have a fundamental constitutional right to participate in and direct their 

children’s upbringing and education.107  Parents may even remove their children from schools 

in order to educate them at home, so clearly parents can challenge any school decision that 

inappropriately affects their child. 108 School authorities must advise parents about official 

procedures to challenge decisions made by teachers or principals. Parents have the right to 

see their child’s records109 and the materials the child’s teacher uses in class.110  Principals 

must also consider any parent request to change a child’s class or teacher.   

Every state and locality has a procedure for appealing adverse decisions principals or 

teachers make to the school board.111 The law refers to the board of directors of a local school 

district as a “board of education,” a “school board” or a “school committee.” This elected 

board determines educational policy in its jurisdiction, such as a city or county. It usually 

shares power with a larger agency, such as the state department of education.  

Residents of the school district usually elect school board members, but in some 

jurisdictions, the chief executive of the city or county in which the school district is located 

appoints them. Most boards have between five and fifteen members. The governor generally 

appoints state boards of education, but in a few states, the voters elect the board. 

State law determines the qualifications for holding school board office as well as the 

method for selecting school board members. Common eligibility requirements include 

residency, minimum education, and age.112  

School board size and authority vary widely. In some districts, they have the 

authority to set and levy taxes; in others, they can only recommend tax rates to a legislative 

body or executive. In some small rural districts, the board supervises the hiring and firing of 

every teacher. Most boards simply set overall policies and procedures and leave the day-to-

day operation of the district to a professional school superintendent.113   

School boards may act formally and transact business only at a board meeting. 

Lawsuits that challenge school board action usually question the legality of a particular 

meeting. Several important elements of legitimate meetings include parliamentary rules of 

conduct, quorums, notice, and sunshine laws. 114 (Sunshine laws require that public agencies 

take all official action during open public meetings). 
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School board meetings must be public, and parents have a right to attend any meeting 

that does not deal with private matters such as personnel actions.115 Parents denied access can 

sue in court.  

The newly formed National Black Caucus of School Boards focuses on student 

literacy rates and academic achievement, standardized testing, professional development, and 

effective governance.116 They are particularly interested in the unique challenges and 

opportunities African American school board members throughout the country face, and seek 

to facilitate communication between school board members, their local school boards, 

communities, and national and state school board associations to further that purpose.  

§7.3: How Does the Law Work?   

Disparate Treatment 

Because of Washington v. Davis, it is currently very difficult to prove discriminatory 

intent in federal court. The US Supreme Court requires Fourteenth Amendment plaintiffs to 

prove international discrimination, for example. Federal courts reject disparate impact as a 

standard unless federal legislation commands them to do so.117 Title VI does not facilitate 

private lawsuits, and under the Sandoval case,118 even those allowed require a showing of 

disparate treatment. Disparate impact is not enough.119  

Disparate Impact 

Unfortunately, there is no “Fair Education Act,” operating like Title VII or Title VIII 

of the Civil Rights Act to make it possible for plaintiffs to prove discrimination through 

disparate impact.  

Procedural Rights 

In many ways, that leaves concerned parents with administrative law and regulations, 

pursuing their procedural rights under these rather than challenging discrimination on the 

merits. For example, in Robinson v. Kansas120 the court stated that there was no private right 

of action to enforce disparate impact claims under Title VI, but that Sandoval did not bar 

plaintiff’s right to bring a disparate impact claim under section 504 of the Rehabilitation 

Act.121 

These regulations have a surprising advantage. Congress did not draft them with 

racial discrimination in mind, but to provide general procedural safeguards. This is helpful 

because authorities too often ignore the procedural rights of racial minorities, and the victim 

of discrimination knowledgeable enough to pursue his or her procedural rights can make a 

difference.  
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Both Section 504 and the IDEA require every state education authority to provide an 

impartial hearing to resolve disputes arising from a student’s FAPE. The Section 504 

requirements lack detail, but the IDEA thoroughly outlines what is required. Compliance 

with IDEA due process requirements meets the Section 504 requirements. 

Generally, courts can review school activities and programs to determine whether the 

school has substantively failed to provide a FAPE or has failed to comply with any of 

IDEA’s procedural requirements.  

FAPE failures typically occur when the school’s program causes a child to repeat a 

grade, when the child fails to make reasonable academic progress, or when the program is 

"improperly and haphazardly executed." When the services a public school provides do not 

meet FAPE requirements, the school must provide the services necessary for the child’s 

needs by alternative means. The most common remedies are tuition reimbursement,122 

compensatory educational services, attorneys' fees and costs, and monetary damages.123 

Typical IEP violations include failure to review the IEP when the child is not making 

sufficient academic progress. In the event of such violations, the IDEA provides for 

administrative due process hearings with the right of appeal to a federal district court. At such 

administrative hearings, parents of the student have the right to counsel, the right to present 

evidence, the right to present witnesses, to confront them, and to compel their attendance. 

Students can assert these same rights themselves if they are of age.  

The process begins with collaborative meetings of the IEP team-- both parents and 

school personnel are statutory members. Administrative hearings aim to resolve conflicts 

over what constitutes a FAPE in light of the special education service program recommended 

in the child’s IEP. Possible outcomes include administrative resolution, mediation, or when 

administrative remedies are exhausted, litigation. 

In an IDEA lawsuit, the court first receives the record of the administrative hearing, 

and may hear additional evidence. The court looks to see if the state has complied with 

IDEA’s procedural requirements and if the IEP itself might reasonably enable the child to 

receive educational benefits.  

The U.S. Supreme Court in Scaffer v. Weast considered which side has the burden of 

proof, the parents or the school district? 124 The Court placed the burden of proof on the 

parent petitioners, as possessing greater knowledge about their child’s disability than the 

defendant school system.125   
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School Resource Equity Litigation 

Because the US Supreme Court in San Antonio v Rodriguez126 turned its back on 

school-based financial inequality, civil rights attorneys have turned to state and local 

strategies to equalize school district resources.127 “School resource equity litigation” 

challenges fiscal inequities in the public school system by focusing on state constitutional 

education clauses.128 This approach directly tackles the school funding problems that 

contribute to unequal educational opportunity for students of color.129  

Resource equity arguments demand a meaningful opportunity for all students to 

benefit from whatever education a state constitution promises.130 Most often, that means a 

basic “quality” education providing students with the essential skills they need to function as 

productively citizens in modern society.131 In concentrating on the underlying sufficiency of 

school funding, resource equity advocates argue that more money is necessary to bring the 

worst school districts up to the minimum level mandated by state education clauses.132  

Resource equity decisions therefore challenge school finance systems by emphasizing 

differences in the quality of educational services provided in some districts and how these 

services fail to meet a constitutionally required minimum133 

  As economic, rather than race-conscious measures, resource equity strategies 

withstand ultraconservative political and legal challenges.134 First, they concentrate on the 

relation between school funding and the quality of educational services provided135 rather 

than on more abstract standards of equal protection.136  Second, they do not call for a 

reduction in per-pupil spending in wealthy districts and so do not pose a direct and immediate 

threat to local control of schools.137  Finally, resource equity strategies appeal to urban school 

districts strapped for cash.138 All in all, school resource equity litigation has spurred an 

important dialogue  among state courts, state legislatures responsible for funding the schools, 

and state education departments responsible for devising the standards.139 

§7.4: What Needs to Change? 

Getting an education has been a challenge for African-Americans since slavery. From 

the Black Codes to de facto discrimination, racism has hampered African Americans’ search 

for educational equity.  

Historically, African American parents have used the courts for relief, advocacy, and 

protection. However, 50 years after Brown v. Board of Education, litigation has fallen short 

of achieving its intended goals, as first the larger society and then the courts turned away 

from the cause.140 Much work remains.  
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As Brown’s litigation strategy spends itself, African-American parents all over the 

country must take the fight to the schools. African Americans need new vehicles to promote 

their children’s right to a quality education. Civil rights organizations such as the NAACP 

can assist, but they will also need a significant commitment from students, teachers, and 

parents, and across class lines within the African American community.  

Under the American Recovery and Reinvestment Act of 2009, the Obama 

Administration has given the Secretary of Education Arne Duncan several billion dollars in 

funding for school reform.141 Secretary Duncan is using the money to pilot a “Race to the 

Top” fund, encouraging schools and educators to conceptualize solutions from the “bottom 

up,” based on what they see on the frontlines of education, particularly at the lowest-

achieving schools.142 The program emphasizes college and workplace preparation, global 

competiveness, data systems to measure student growth and success, and improved 

techniques to recruit, develop, and retaining effective teachers and principals. They might 

consider “Peace Corps” opportunity in inner-city schools for retired teachers to train younger 

teachers, giving them research and other backup support.  

Obama appointees to the Department of Education see Title VI as an important 

weapon in the struggle against educational inequality. In integrated schools, the Department 

of Education’s Office of Civil Rights (“OCR”) should use Title VI to police discrimination 

against African American students in suspension and expulsion, improper assignment to 

special ed classes, failure to admit them into honors classes, and the like.143 In suburban 

schools that are majority- minority, OCR should use Title VI to police disparate allocation of 

school services and resources within school districts.  

Finally, OCR should hire “community liaison” officers to operate out of their ten 

District Offices, to identity and cultivate civic leadership in minority and majority 

communities and open lines of communication with parents in minority and low income 

communities. The community liaisons could train parents to advocate for their children and 

report discrimination when it occurs. OCR does not have the staff to investigate all the cases 

of discrimination against African American students. Parents, more numerous and closer to 

the facts, could be useful allies in getting the work done. In this way, OCR might bring the 

“movement” back to the struggle for equal educational opportunity.144 

We need to solidify remedies and change beyond a single Presidential 

Administration, however. We need a “Fair Education” Act modeled after the Fair Housing 

Act, or an “Equal Educational Opportunity Act, modeled after the Equal Employment 
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Opportunity Act, or a combination of both. Unfortunately, the African-American 

community’s ability to lobby the legislative and executive branches for all our children 

diminishes when it fragments along class lines. Bill Cosby’s attacks on low-income African-

Americans were the most public evidence of this schism.145 With the community divided in 

this way, it has become more difficult to find remedies all African Americans can support. 

African Americans need to unite around quality education for every African American child, 

regardless of class or social background, as a community issue. 

THE HANDBOOK 

§7.5: First Aid 

Parents must take charge of their children’s education and train their children to do 

likewise.  As a first step, parents should review their children’s homework and communicate 

and form relationships with their children’s teachers and children’s school’s administrators.  

In so doing, parents teach their children the importance of controlling and caring about their 

education while supporting their children’s ability to do so.   

Parents, along with their children, also should demand higher qualifications and 

experience from teachers at their children’s schools by communicating such demands to 

school and district administrators, becoming actively involved in local parent-teacher 

associations, and attending school board meetings.  Because teachers and students still may 

maintain racial and ethnic prejudice and histories of discrimination, this demand should 

include focused teacher training and professional development seminars that inform teachers 

on the development of successful race relations, encourage observation of effective teachers 

by their peers, and evaluates teachers based on their ability to maximize the benefits of 

integration.   

  Parents and students should determine what, if any, challenging courses exist at their 

schools, and if there are none, request them from school administration and/or the school 

district itself.  This request should also concern a demand for school curricula to encompass a 

fair and accurate representation of the voices of different racial/ethnic groups, the roles they 

historically have played in society, and their experiences.   

African Americans may assume that because they live in an “integrated” 

neighborhood that their children attending the neighborhood school will get the same 

education as a white child in the school. That is not necessarily the case. Even in nominally 

integrated environments African American children may still be segregated, and with such 

segregation comes not only disconnection from educational resources, but also disconnection 
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from society’s mainstream. Too many minority children are reading below grade level, 

struggling in the areas of math and science, and dropping out of middle and high school. 

Many African American children are not learning the public life and democratic skills they 

need to participate in our nation’s the future.  

You might find your high-school child shut out of honors classes that are populated 

almost exclusively by white children. You may find that your child’s teachers are the most 

inexperienced or the most overworked, or both. You may find your middle-school child 

improperly classified as “emotionally disturbed” and placed in a class that functions as a 

holding pen for minority children. You may find that school authorities somehow passed over 

your extremely bright elementary school child when they made “gifted and talented” 

designations.  

Courts do not write the law of school desegregation; the schools do so themselves, 

day by day in nooks and crannies that even civil rights organizations are too large to fit in. 

Parents are better sized for these operations. The best way that African-American parents can 

protect their children’s educational rights is to become actively involved in their schools.146 

Parents need to know whether their child is going to a school that has not met federal or state 

standards and how much money authorities are investing per pupil. Parents need to know 

their children’s teachers and find out whether there is a system in place to evaluate teacher 

performance.  

Parents have a right to know why school authorities have made any decision, from 

grades to suspension, regarding their child. They have the right to access all records 

concerning their child’s evaluation and educational placement. To properly advocate for their 

children, parents must understand how their children learn, and how to measure their 

progress. If parents do not gather this understanding, they will be at the mercy of the school 

district’s interpretation. Keep records of all meetings and communications with teachers, 

administrators, and staff at your child’s school. Get copies of any official records, update 

them, and keep them straight.   

In light of No Child Left Behind, many school districts use standardized test to show 

how well they are educating children. These test scores help parents evaluate the 

effectiveness of the educational services the school provides. Parents must not only read, 

understand, and track these test scores, they must also ask how authorities administered the 

test and how the test measures success. Review how your child compares with other children 

the same age, how your child compares with other children in the same grade, whether your 
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child’s performance has improved since the last test, and how your child’s progress compares 

with his peer group. 

If your child has any difficulty performing in school, you should arrange for testing, 

by the school system (at their expense) for evidence of a disability, even a minor one. 

Modified IEPs, called “504” plans, are available to children with any type of handicap, 

including physical conditions such as asthma. If a child’s disability is not serious enough for 

an IEP but still obstructs learning, parents should request a Section 504 Service Plan. 

Many disputes proceed from oral representations, miscommunications, and 

conflicting assessments of what happened during meetings. Asking questions in writing, 

requesting answers in writing, saving emails and letters, documenting phone calls, and taping 

meetings are all ways that parents can help attorneys, investigating parties, or the court 

understand what really occurred between the school and the parent.   

If you have a problem with any school employee, inform their supervisor. If the 

problem is with a teacher, speak to the principal. If the problem is with a principal, speak to 

the area school superintendent. . If the problem is with the area superintendent, speak to the 

school system superintendent, or to the school board. If the school board is uncooperative, 

speak to elected officials. Be sure to tell them the complete story, as soon as possible.   

Even if the authorities tell you there is nothing they can do at that moment, they still 

have to make note of the complaint, which your lawyer can subpoena later, if necessary. 

Contacting higher-ups in the school system can help you to document the identities of all 

parties involved, so you can go higher up the food chain or to go to trial.   

With this information and access, African American parents can interpose themselves 

directly between their children and every authority figure charged with obeying, and even 

enforcing the law. They must do this if they want fair treatment for their child. Moreover, 

they will have to do it again, and again, and again.  

David Herron found himself in a dispute with his son’s school after his son was not 

treated the same as white students when taking a standardized test. On the day school 

authorities administered a standardized geometry midterm, Herron’s son was absent due to an 

illness. When the teacher gave him the make up exam, the teacher told him that he had 1 hour 

to take the test although the directions indicated 2 hours as the test time.147 

Herron’s son received a B on the exam though he had only one incorrect answer. 

Graders deducted seven additional points because his son had not written the date on the 

exam. The teacher did not penalize any white student who left the date off the exam. David 
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Herron, who is also president of the Montclair New Jersey chapter of the NAACP, filed a 

lawsuit in state superior court.  

Families must put pressure on local school boards to receive assurance by all levels 

of government that violations will be monitored and prosecuted.  Moreover, citizens must put 

pressure on their representatives to implement teacher training programs and to fund effective 

methods to prepare students and teachers for resegregating schools.  When parents and 

children contact their officials, they must be prepared to clearly state the purpose of their 

communication and to be persistent in their efforts to communicate with such officials.  

Before doing so, however, families, of course, must learn who controls governance and the 

policy decisions of the district and schools in order to contact the appropriate leaders.  

Parents and children must work to raise awareness about the poor quality and 

inequities of the local school system and to put pressure on school districts to make the 

necessary changes.  They should promote their cause through local media sources. They 

should recruit business owners, politicians, religious leaders, as well as informal community 

leaders to assist them.  

§7.6: Who Can Help? 

Parents can take several approaches when they suspect educational discrimination 

against their children. They can contact federal agencies such as the U.S. Department of 

Justice, Civil Rights Division, Educational Opportunities Section or the U.S. Department of 

Education, Office of Civil Rights (“OCR”). However, parents should probably look first for 

state and local advocacy agencies and civil rights organizations operating in their 

communities. Since money damages are rare, private attorneys will not work on a 

contingency basis. Attorney’s fees added to court costs take private counsel out of most 

parents’ reach. 

Office of Civil Rights 

In conjunction with the Department of Justice, OCR enforces laws against 

discrimination on the basis of race, color, and national origin (prohibited by Title VI of the 

Civil Rights Act of 1964), and discrimination on the basis of disability (prohibited by Title II 

of the Americans with Disabilities Act of 1990 and Section 504 of the Rehabilitation Act of 

1973).   OCR has the power to investigate tracking, special ed abuse, racially disparate 

suspension and expulsion, and racially disparate patterns of participation in honors and AP 

classes.148 



 161

OCR also has new powers under the No Child Left Behind Act (“NCLB,” referred to 

as “Nickelby” by practitioners), which authorizes the Secretary of Education to withhold 

funding from any school failing to meet the Act’s requirements.149 For example, NCLB 

requires local educational agencies to develop a plan to help low-achieving students meet 

reading standards, and identify students who having difficulty reading.150 Arguably, this 

provides grounds for OCR to proceed against any school with a record of miseducating or 

undereducating minority children. 

OCR regulations require recipients of federal funds to file an assurance of compliance 

with applicable law. The law further requires that recipients take remedial action if violations 

are found, designate an employee to be responsible for compliance, and create and adopt 

grievance procedures.151   

To file a complaint with OCR, submit a Complaint Verification Form (“CVF”) 

specifying the dates, times and places improper school actions took place, the names of 

witnesses, and the names of those responsible for the improper actions. Filers may request 

that OCR keep their identity confidential, but this may make it more difficult for OCR to 

obtain evidence during an investigation. After receiving a CVF, OCR will determine whether 

the complaint has merit and whether OCR has jurisdiction to investigate.  

You can file a complaint online at 

http://www.ed.gov/about/offices/list/ocr/complaintintro.html.  

You can also find the telephone number for your OCR regional office by going to the 

OCR website at http://www.ed.gov/about/offices/list/ocr/aboutocr.html and clicking on 

"Office Contacts.” 

OCR's goal, both in conducting compliance reviews and in processing complaints is 

to reach voluntary compliance with the recipient agency so that funding may commence or 

continue. However, when an agency refuses to comply, OCR must suspend or terminate their 

funding. OCR investigates cases on a first-come, first-served basis, but has a substantial 

backlog of complaints. 

A complaint against a school under NCLB should be addressed first to the local 

school district, and then to the state department of education before contacting OCR. Because 

local agencies have smaller caseloads, relief may actually come more quickly at the local 

level. 

OCR’s administrative complaint mechanisms allow aggrieved individuals and 

organizations to pursue claims related to disparate treatment, disparate impact, and disability. 
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OCR cannot order injunctive relief.  It can only suspend or terminate federal funds. 

Nevertheless, OCR can leverage this power in settlement discussions to negotiate resolution 

agreements, granting complainants the equivalent of court-ordered injunctive and declaratory 

relief. 

Department of Justice 

The DOJ investigates civil rights violations brought to their attention by private 

citizens and civic organizations. Congress empowered the DOJ to enforce Title IV of the 

Civil Rights Act of 1964, the Equal Educational Opportunities Act of 1974, and Title II of the 

Americans with Disabilities Act. In addition, Congress empowered the DOJ to enforce any 

discrimination claim that OCR refers.152 In general, approach OCR before approaching the 

Justice Department. 

NAACP 

The NAACP's Education Department aims to provide all students access to quality 

education. Their priorities are preventing racial discrimination in educational programs and 

services, advancing educational excellence, and promoting equal opportunity education. 

In Ann Arundel County Maryland, the county chapter of the NAACP, along with 24 

other individuals and organizations, filed a complaint after the outgoing county school 

superintendent set achievement goals that had a lower expectation for students of color. The 

matter did not make it to trial because school officials admitted that an achievement gap 

existed. The Department of Justice stepped in to negotiate an agreement that detailing how 

school authorities will close the achievement gap between majority and minority students. 

The agreement also requires the county to determine if authorities more frequently suspend 

African-American students or more frequently place them in special education classes.153   

Teach for America154 

Teach for America is a non-profit organization that recruits recent college graduates 

and professionals to teach for two years in a low-income community. The organization hopes 

to close the achievement gap by improving instruction and setting higher expectations for 

minority students. Studies show that Teach for America corps members have improved 

student learning in math, science, reading, and language arts.155   

Teach for America hopes to develop young leaders in the struggle against 

educational inequality, who will not only teach during their two-year commitment but also 

build capacity in their assigned schools.156 Activists in the community or within the school 

system itself should consider creating a “Peace Corps-type” opportunity for retired teachers 



 163

to mentor these promising younger teachers, getting the most out of their engagement.  

They should also consider ways to encourage the corps members to stay in the 

classroom for more than two years, to provide greater continuity for students’ educational 

experiences. The federal government has promised educational loan forgiveness as an 

incentive, but this still does not compare to salaries and incentives offered by other 

professions and private institutions. Additional funding for incentives from the Gates, Abell, 

and Casey Foundations has enabled low-income school district to attract and retain top-notch 

candidates.    

Parent Support Programs 

Baltimore public schools have an adult education programs to support parents in their 

children’s current subjects, enhancing student learning after school.157  These programs also 

give teachers an opportunity to building constructive relationships with the parents and with 

the community. As a result, more parents are coming to PTA meetings and their children 

behave better in their classrooms. 

One parent approached a teacher for help preparing for a GED exam, finding it 

increasingly difficult to find work without a high school diploma. The teacher agreed, in 

exchange for the parent helping in the classroom for two hours a week. The teacher, now a 

student of mine, remarked, 

[The parent] became my greatest asset my second year. Her presence helped 
with behavior issue because my students’ parents were her neighbors. It also 
motivated her son who was reading two years above grade level at the end of 
the year. She went on to pass her GED and decided to go into early childhood 
certification program to become a teaching aide and I believe that her 
experience in the classroom ignited her interests in a field that she may have 
overlooked. 
 

Alternative Schools 

Charter schools operate with freedom from many of the regulations that apply to 

traditional public schools, 158  though they remain ultimately accountable to the chartering 

authority (usually a state or local school board).159 Charter schools do not aim for 

desegregation. Rather, they aim to improve the quality of education minority students 

actually receive, regardless of the racial composition of their classrooms. 160Currently, there 

are approximately 3,000 charter schools in the United States, serving over 750,000 

students.161 The Obama Administration has expressed a special interest in Charter schools as 

a means of educational reform.162     
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The Founders of Gap, Inc set up the KIPP Foundation to finance charter schools in  

minority communities. 163 These “KIPP Academies” provide an extended school day, week, 

and year, giving students more time in the classrooms well as more opportunities to engage in 

extracurricular activities, experiential learning, field work, and character development. KIPP 

students generally outperform their peers in public school; more than 85 percent of them go 

to college.  

New education leadership training programs have emerged to respond to these trends: 

running charter schools, directing turnarounds of troubled schools and founding nonprofits 

with creative answers to education challenges. Graduate programs have sprung up at 

Harvard, and Stanford, and in Minnesota, Michigan, and Canada.164  

§7.7: Getting Organized 

Especially in low-income communities, a child’s home and community environment 

impacts school performance.  Community schools partner municipal government and the 

community with the school system to integrate academics with health and social services, 

youth and community development, and civic engagement.165  

The community school model grows out of early Progressive notions of the school as 

a social center.166 Modern examples include the Mirabal Sister Campus in New York City 

and Sayre High School in Philadelphia, PA. Other community school experiments include the 

Chicago Community Schools Initiative, the Houston, Communities In Schools program, 

Schools Uniting Neighborhood Community Schools of Multnomah County in Portland, the 

Tulsa Area Community Schools Initiative, and the United Way of Greater Lehigh Valley’s 

Community Partners for Student Success Initiative in Allentown, Bethlehem, and Easton, 

Pennsylvania. Chicago, IL. 

Mirabal, a group of “sister” public schools serving sixth through eighth grade 

children supplement their academic program with a full-service school-based health center, 

after-school and summer programs (including athletics, performing and visual arts, 

technology, design and leadership training). They also offer parents and the community 

English as a Second Language, computer, GED, and vocational classes. Student achievement 

and literacy, levels of discipline and attendance, as well as parent involvement steadily 

increase. Dropout rates have dramatically decreased. 

Sayre High School, located in a predominantly African-American Philadelphia 

community, collaborates with the Netter Center for Community Partnerships at the 

University of Pennsylvania.  
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Like Mirabal, Sayre has a health clinic and after-school programs. Sayre also has an 

extensive student service-learning program, using community issues such as lead-based paint, 

obesity, and hypertension to enrich the core curriculum as well as building awareness and 

capacity in the community at large. University of Pennsylvania students in medicine, nursing, 

social work, dentistry, and law serve as mentors and classroom aides at the Sayre School.167 

Sayre experienced significant improvements in inter-student and general classroom 

behavior, improved academic performance, greater rates of homework completion, and 

student math scores exceeding the statewide average.168 Sayre’s “Family Fitness Nights” 

have also produced healthier eating habits among student families and increased their levels 

of exercise.169   
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 Part IV: Active Citizenship 
 

Chapter Eight: 

Voting Rights 
Everyone's vote is equal. No voter can be shut out of the political process because of race. 

SYNOPSIS, THE VOTING RIGHTS ACT 
 

THE HISTORY 

§8.1: What's the Problem? 

Civil rights bills passed in 1957, 1960 and 1964 hardly made a dent in the South’s 

determination to deny African Americans the right to vote. In 1965, on “Bloody Sunday” Dr. 

Martin Luther King, Jr. and a host of other civil rights leaders marched from Selma to 

Montgomery, Alabama, protesting Southern intransigence. As they crossed the Edmund 

Pettis Bridge into Selma, the police viciously attacked with teargas, batons, and other 

weapons, demonstrating clearly that Southern authorities did not intend to comply with 

existing law. In the aftermath, Congress passed the present Voting Rights Act, and President 

Johnson signed the legislation on August 6, 1965.1  

Thirty-five years later, the closely contested Year 2000 Presidential election 

witnessed African American voter disenfranchisement on a scale not seen since the 1950s.2 

Before Election Day, mass mailings targeted minority communities, using letters 

returned as undeliverable to challenge voters as non-residents of their polling districts (this is 

called “voter caging”3).  Mailings, signs, and phone calls blanketed minority communities 

with disinformation about voting requirements, falsely declaring that people who were not 

current on child support payments, or who had recently moved, could not vote.  

In other cases, disinformation falsified the voting dates, or polling place locations, or 

claimed voters could not use mail-in ballots. Ultraconservative political operatives even tried 

to trick minority voters into turning over endorsed absentee ballots. These events were 

consistent and widespread.    

On Election Day itself, state election boards, county and local clerks, and secretaries 

of state delivered shoddy voting equipment to minority precincts or failed to deliver any at 
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all. Signs, posters, telephone calls, and sound trucks at or near the polls broadcast false 

information about voter requirements, precinct locations, and eligibility.  

Ultraconservative Republican field operatives disguised themselves as poll watchers 

in order to intimidate minority voters, question their eligibility, and spread misinformation 

about polling locations. Local law enforcement officers (or persons with official-looking 

badges) stationed themselves at polling places, took people’s pictures, asked for their names 

and generally harassed and intimidated minority voters.   

Officials in states like Ohio limited the number of registration books in minority 

polling places and in some cases deliberately sent unregistered voters to minority polling 

places to create confusion, delay, and long lines. In other cases, state officials changed 

minority community polling place locations right before Election Day, causing more 

upheaval. Voting machines that broke down in heavily populated minority communities 

remained broken until the elections were over. 

Eight years later, Barack Obama was elected President of the United States, allowing 

some ultraconservatives to claim that Barack’s election proved the Voting Rights Act was no 

longer needed. In fact, their lawyers recently challenging the Act began their brief with 

precisely that argument.4  

There was indeed a widespread sense of euphoria after the election, a sense that a 

“post-racial” America was on the horizon. The hate-filled signs attacking the President 

during recent town hall meetings on health care reform showed the error of that way of 

thinking, however. Former President Jimmy Carter forthrightly sounded the alarm: racism is 

alive and well in America.5 

But even during the election itself, the danger signs were there. Hate crimes spiked 

the day after Obama was elected, for example. 6 According to the Associated Press, one 

White supremacy Web site attracted 2,000 new members the day after the election.  

There were fewer incidents of voter harassment, disinformation, discouragement and 

general dirty tricks in 2008, proportionately, than in 2000.7 But that may very well be 

because the ultraconservatives saw that the election would not be close, and campaigns to 

deny the vote to African Americans and other minorities would not ultimately pay off. 8 

By fall 2009, President Obama was issuing warnings that the Republicans were 

gearing up for a major campaign to win back the House in 2010.9 They managed to do it in 

1994, two years after the inauguration of a “new, young President.” Health care reform was 
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on the table then as well. Their disruptive tactics in health care town hall meetings and in the 

health care debate may have been just the beginning.10 

If 2010 elections look close, we may see a reprise of Year 2000 vote suppression 

tactics. On November 3, 2008, the eve of Obama’s election, the Republican Party petitioned 

to be released from a consent decree that prevents them from voter caging.11 2012 is just 

around the corner.  

Background 

America’s Founding Fathers opposed universal suffrage as a threat to their ability to 

govern, and wanted to restrict suffrage to wealthy white property owners,12 By the 19th 

century, more people had the right to vote but many African Americans still could not; 

African-Americans could vote in only five Northeastern states.13  After the Civil War, the 

Reconstruction Congress required states to adopt constitutions with provisions granting 

African-American suffrage.14 African-American political voter registration rose dramatically, 

with seventy percent of eligible African-Americans registered.15   

Southern racist elites fought to reverse this trend. First the Black Codes denied 

African-Americans the right to vote outright.16 The Reconstruction Congress struck down the 

Black Codes. Southern elites responded, creating barriers to disenfranchise African 

Americans without explicitly violating the Fifteenth Amendment, using techniques such as 

poll taxes, literacy tests and grandfather clauses.17 By 1900, these techniques disenfranchised 

ninety percent of African American voters in Mississippi, Louisiana, and Alabama. 18   

The poll tax was only a few dollars per year, but authorities discriminated between 

blacks and whites whey they applied it. Prospective voters could only pay the tax two days 

out of the month (never on Election Day) and the times varied. Whites received informal 

notices of the payment dates while blacks were kept out of the loop. 

Local authorities used various tests to shut out those African Americans who 

managed to pay the poll tax. Literacy tests and constitutional interpretation tests allowed 

examiners to select extremely difficult passages for African Americans to interpret, and 

simple ones for whites.19   

Southerners had virtually eliminated African American suffrage by the 1890s. White 

landlords evicted their African American tenants who tried to vote. Mississippi published 

prospective voters’ names in the newspaper for two weeks before they could actually register. 

During that time, existing voters could object to their “moral character.” Some counties in the 
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Deep South jailed African Americans who tried to register. Klan terrorists bombed voter 

education sites.  

Klan terrorism thus added an additional layer of “deterrence” to the wide variety of 

vote denial techniques described above.20 African Americans who resisted, particularly in 

Southern rural areas, lived in constant fear--fear of their employers, who vowed to fire them; 

fear of white "citizens' councils," who used economic reprisal against demonstrators; and fear 

of white vigilante groups like the Ku Klux Klan. Lynching was common and rarely 

prosecuted.   

In the North, vote denial was illegal. Vote dilution took its place. 

 At-large districts vary the size of a district for example by creating very large voting 

districts that drown minority votes in a sea of white ones. 21  Gerrymandering varies the shape 

of a distinct, drawing boundary lines to aggregate white voters or disaggregate minority ones. 

22 Packing concentrated opposition voters into as few districts as possible in order to gain 

more seats for the majority in surrounding districts. 23 

Voting Rights Today 

There are various forms of race-based voter discrimination. “Primary” acts of 

discrimination against voters are overt. They prevent individuals from casting their ballots. 

We call these “vote denial” tactics. “Secondary” acts are covert. They do not prevent anyone 

from voting, but rather reduce the importance or weight of the ballots that they cast. We call 

these “vote dilution” tactics. The older and cruder techniques, such as those originated in the 

South more than a century ago, are all “vote denial.” Vote dilution is newer, and Northern in 

origin.  

Recently adopted laws requiring voter identification, ostensibly to reduce fraud, have 

unfortunately created more opportunities for voter suppression. The Democrats’ voting base 

includes many recent immigrants and other individuals who may not have standard forms of 

identification such as driver’s licenses.  Stringent voter i.d. requirements make it harder for 

such people to register. 

§8.2: What’s the Law? 

The Voting Rights Act of 1965 

Congress enacted the Voting Rights Act of 1965 not only to end the South’s white-

only electoral system but also to protect voters from racial discrimination throughout the 

United States.24  According to Laughlin McDonald, Director of the ACLU Voting Rights 
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Project in Atlanta, Georgia “nothing hit the Jim Crow South harder than the Voting Rights 

Act of 1965.”25  

Section Two of the 1965 Voters Rights Act prohibits any State or political 

subdivision from denying or abridging the right of any citizen of the United States to vote 

because of race or color. Section Two focuses on voting qualifications and prerequisites to 

voting as well as any other standard, practice, or procedure used to deny or limit the vote. 

Section Four banned the use of literacy tests and other suspect tests and devices. 

Section 4(b)’s coverage formula lists states and smaller jurisdictions subject to the Act’s 

special remedies.  Under this formula, jurisdictions are “covered” if they used a “test or 

device” for voting and less than half of the voting age residents were registered to vote in the 

1964, 1968 or 1972 presidential elections.  The covered jurisdictions include the entire states 

of Alabama, Alaska, Arizona, Florida, Georgia, Louisiana Mississippi, and South Carolina, 

as well as five counties in California, two towns in Michigan, ten towns in New Hampshire, 

three counties in New York, forty counties in North Carolina, and two counties in South 

Dakota. 

Section Five authorizes action against voting laws that have a discriminatory purpose 

or effect. Covered jurisdictions cannot make any changes in their voting laws or procedures 

without the Justice Department’s prior approval (“preclearance”).  The covered jurisdiction 

has to prove they do not intend the proposed change to deny or abridge anyone’s voting 

rights because of race, color, or membership in a language minority.  They also have to prove 

the proposed change will not have that effect, whether intended or not. 

Section Six authorizes federal officials to register African American voters where 

local registrars refuse to register them because of race.   

Section Eight authorizes the Attorney General to appoint federal poll watchers to 

monitor polling places on Election Day, to make sure that no one tries to keep African 

Americans or other minorities from voting or interferes with the vote count. 

Section 11 makes voter intimidation a criminal offense. Additionally, the Act makes 

it a crime for any individual, including an election official, to procure or submit fraudulent 

voter registration applications.  

In South Carolina v. Katzenbach (1965),26 the U.S. Supreme Court upheld the Voting 

Rights Act as constitutional. The Court ruled that the enforcement clause of the Fifteenth 

Amendment gives Congress “full remedial powers” to prevent racial discrimination in voting. 

It held further that the Act is a “legitimate response” to the “insidious and pervasive evil” 
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which denied African Americans their voting rights to vote despite the Fifteenth 

Amendment’s adoption in 1870. Finally, the Court found that Section 5 of the Act was 

designed “to shift the advantage of time and inertia from the perpetrators of the evil to its 

victims.” 

Congress extended Section Five for five years in 1970 and for seven years in 1975. 

During the hearings preceding these extensions, Congress heard a great deal of evidence 

documenting new vote dilution tactics including gerrymandering, annexations, and at-large 

elections, designed to minimize the impact of votes cast by newly registered African 

American voters. 

The 1982 Voting Rights Act Amendments27 

In 1982, Congress revisited the Voting Rights Act once again, extending Section 

Four’s “covered jurisdiction” formula and Section Five‘s “preclearance” formula for twenty-

five years (to 2007). Congress also extended provisions for federal registrars, examiners, and 

poll watchers to 2007 as well.  

In light of extensive vote dilution testimony since 1970, Congress made an important 

change to Section Two in addition to extending it to 2007. The amendment empowered 

plaintiffs to establish a voting rights violation without having to prove discriminatory 

purpose. Not only did it ban obvious devices such as literacy tests, but also more subtle 

techniques such as gerrymandering, where a discriminatory purpose is harder to prove. The 

1982 Amendments thus created a disparate impact test for Section Two, expanding its 

previous focus on discriminatory purpose to include policies that have a discriminatory effect 

as well. 

Today, Section Two secures not only the opportunity for all qualified citizens to cast 

their ballot, but also guarantees that an individual's vote will not be “diluted.” While the Act, 

by its own terms, does not guarantee a group “proportional” representation, it does guarantee 

the right to an “opportunity, equal to that of other classes,” to obtain as much representation 

of its own group as it can. Vote dilution occurs when a given class of individuals is 

effectively denied this opportunity.  

The National Voter Registration Act of 199328 

The National Voter Registration Act of 1993 (NVRA, or “Motor Voter”) generally 

requires states to make voter registration opportunities available when people apply for or 

receive services at a variety of government agencies, such as local Department of  Motor 

Vehicles offices (DMVs) and social services agencies. It also permits voter registration by 
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mail, and requires voting officials to give a “provisional ballot” to registered voters who 

cannot vote because of technical problems or other difficulties that occur at the polling place. 

The NVRA also prohibits authorities from taking voters off registration lists without 

their consent. NVRA specifically prohibits eliminating a voter for not voting in a previous 

election. Voting officials can only take voters off the rolls because of criminal convictions, 

mental incapacity, death or leaving the jurisdiction.    

Motor Voter applies to 44 states and the District of Columbia. The law exempts six 

states because they had Election Day registration at polling places the day the law passed 

(Idaho, Minnesota, New Hampshire, North Dakota, Wisconsin, and Wyoming). 

The Justice Department enforces Motor Voter, working with state and local 

governments and advocacy groups, and bringing lawsuits when necessary.29 Private citizens 

may file their own lawsuits under the law as well.30  The Act also created a Federal Election 

Commission (FEC) to provide States with guidance on the Act, to develop a national voter 

registration form, and to compile reports on the Act’s effectiveness.   

The Help America Vote Act (2002)  

On October 29, 2002, President Bush signed the "Help America Vote Act of 2002," 

(HAVA) into law. HAVA seeks to regularize federal state and local elections by establishing 

uniform standards for states to follow in election administration. HAVA provides funding to 

help states meet the new standards as well as replace outdated voting systems. 

HAVA created the Election Assistance Commission (EAC) to research the process 

citizens undergo when registering to vote and voting. The EAC uses the data gathered to 

guide states in reforming their election procedures. However, the EAC’s recommendations 

are advisory only. It has no authority to regulate state or federal elections, only to guide them. 

States face no sanctions for non-compliance with EAC guidelines. 

The EAC has four White House-appointed members who serve four-year terms.31 

The incumbent President thus chooses the decision makers who determine how federal and 

state elections will operate for the next four years. Theoretically designed to be a non-

partisan commission, guidelines created by the EAC have political overtones. So long as 

America has partisan election administration, the election laws will follow suit.32 

HAVA authorizes the EAC to oversee federal electoral activity including political 

fundraising, advertising, and financial disclosure. HAVA also directs the EAC to serve as a 

clearinghouse for election administration information. HAVA has become extremely 

important in light of election administration irregularities in recent national elections.   
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The EAC has a budget of $325 million to improve election administration and 

another $325 million to replace outdated voting machines. HAVA also gave the EAC $3 

billion over three years to implement the new law.  

However, there is little accountability. Several states received EAC funds to replace 

punch card and lever voting machines but failed to do so within their allotted time; EAC 

waived their obligations if they could show “good cause” for the delay. 33 Twenty-four of the 

thirty states receiving funds to purchase new voting equipment sought such waivers.34  

Voting equipment is at the center of today’s electoral conflict because different 

methods of voting yield different results. Punch card ballots are outmoded, with special 

problems. Cards not punched completely through are hard to tally. Officials have to 

disqualify many of these. Despite providing funds to purchase new equipment, HAVA 

specifically permits states to use voting equipment used in November of 2000.35 

Electronic voting machines are a concern because their software can be hacked to 

change election outcomes. Electronic machines that fail during elections also require 

considerable amounts of time to repair. Repair and maintenance costs and tampering have led 

some jurisdictions, like Florida, to abandon electronic voting machines altogether.36 

Voter Identification 

HAVA requires that states create a statewide electronic voter database that lists each 

registered voter in the state and provides each with a “unique identifier.” 37  However, voter 

identification laws requiring voters to show special identification at the polls have created 

considerable controversy.  In 2005, Georgia passed a law requiring residents to show a 

unique digital identification card at the polls. To get a card, voters had to go to the local 

DMV, show a birth certificate, and pay a twenty-dollar processing fee. Further, pursuant to a 

simultaneous reorganization program the DMV closed 100 of its 160 county offices. Atlanta, 

with the highest concentration of African American voters in the state, closed all its DMV 

offices. The closest DMV station for Atlanta residents was nine miles away. Evidence 

showed the law could have disqualified 150,000 citizens previously eligible to vote.38 

The Department of Justice “pre-cleared” the changes as a necessary step to combat 

voter fraud. However, African American lawmakers rallied against the law and residents 

organized along with civil liberties groups to sue in court. Plaintiffs charged the Georgia law 

disenfranchised minority voters as part of a coordinated campaign to make it harder to vote. 

The federal district court found for the  plaintiffs.39  
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Further extension of the Voting Rights Act (2006) 

Since the Voting Rights Act first passed, over nine thousand African-American 

officials have been elected, and many other minority officials as well.40 Though the Voting 

Rights Act’s basic prohibition against discrimination in voting is permanent and will not 

expire, Congress renewed several significant enhancements of the law for only twenty-five 

years in 1982 and set them to expire on August 6, 2007. These were: (i), the Section 4 

coverage formula, (ii) the Section 5 preclearance provision, (iii) the assignment of federal 

examiners and poll watchers by the Attorney General and (iv) the bilingual voting 

materials requirement. 

In March 2005, the American Civil Liberties Union, along with leaders from civil 

rights, women’s rights, and labor organizations called for these provisions’ renewal, forming 

the National Commission on Voting Rights. The NCVR coalition includes the National 

Association for the Advancement of Colored People (NAACP); the American Civil 

Liberties Union (ACLU); the Lawyers Committee for Civil Rights Under Law; and the 

Leadership Conference on Civil Rights. The NCVR immediately began an extensive 

litigation and lobbying campaign to address the issue, calling for President George W. Bush, 

Jr. to sign an extension of the Voting Rights Law before the sunset in 2007. 

Democratic and moderate Republican Forces supported Section 5 “pre-clearance.” 

Opponents mobilized to eliminate those provisions,41 but Congress renewed the Voting 

Rights Act in 200642 over their objections.43 

§8.3: How Does the Law Work? 

Disparate Treatment 

Courts typically require African American plaintiffs to show that the defendant 

intended to deny them the right to vote because of race in order prove disparate treatment. 

Direct evidence of such discriminatory motive is hard to come by. 

Disparate Impact 

Every ten years, after the new federal census, the federal government reallocates 

federal legislative districts among the states based on changes in their population. Each 

state’s legislature then redraws Congressional district lines within its boundaries. Partisan 

majorities a state's legislature often draw new district lines to increase the chances that 

members of their own party will be elected, or re-elected. 44 

Currently, thirty-six states let politicians redraw their own district maps, rather than 

entrusting the process to an independent commission.45  Most states require that at least two-
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thirds of the state’s legislators approve a new Congressional map. Still, none of them wants a 

redistricting plan to go to court because the outcome will be uncertain--judges might draw 

districts that are more competitive.46 

Democratic legislators in California worked with Karl Rove and the Bush White 

House in 2001 to draw a new Congressional map for California. They took into account an 

extra seat California earned because of an increase in population, but adjusted the lines to 

protect almost all of the Republican as well as Democratic incumbents. Both sides benefited. 

Democrats sent an extra representative to Washington, while Republicans kept control of 

Congress.47 

With such high political stakes in play, authorities often see minority rights as the 

variable most easily manipulated.48 To make out a case of disparate impact under these 

circumstances, plaintiffs must show the states redrew district lines with a significant 

population deviation between districts, which also caused significant dilution of the minority 

vote. 

Election Administration 

The Year 2000 Presidential Election administration in the State of Florida provides a 

stark example of the kinds of problems that can arise when a system of "old boy's" networks 

administers national elections. 49 Leading up to the 2000 election, the NAACP made 

extensive efforts to register new voters throughout the country, and to encourage all its 

members to vote. In Florida, a battleground state, African American voter registration 

significantly increased. However, according to the complaint in NAACP v. Harris, Florida 

election administrators failed to process African American voter registration applications 

properly and purged large numbers of registered African American voters from their lists.50  

The complaint further alleged that Florida election officials failed to provide a 

complete list of eligible voters at polling places in African American precincts. They 

established inadequate processes for verifying the registration of voters not appearing on 

precinct lists. They failed to offer voters who moved within the same county the opportunity 

to vote by affirmation or affidavit. There were also a disproportionate number of spoiled 

ballots in African American precincts, and a disproportionate number of ballots with no vote 

counted for the office of President of the United States. 

Plaintiffs charged that Florida election authorities engaging in these practices, acting 

under the direction of Florida Secretary of State Karen Harris, violated the Fourteenth 

Amendment and Section 2 of the Voting Rights Act. Civil rights organizations representing 
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plaintiffs in the lawsuit included the Advancement Project, the American Civil Liberties 

Union (ACLU), the Lawyers' Committee for Civil Rights Under Law, the N.A.A.C.P., and 

the Legal Defense Fund. The defendants besides Secretary Harris included the Directors of 

the Division of Elections, seven Florida counties, and DBT/Choice Point, Inc., the contractor 

that screened Florida's voting rolls.  

The State of Florida settled the case. The settlement requires the state and its agencies 

and contractors to take the following steps to improve the voting process, including:  

• Rectify wrongful removal from the voter rolls and prevent similar 

occurrences in the future;  

• Improve training for poll workers and staffing at polling places;  

• Ensure that all voting precincts receive their fair share of equipment, 

resources, technology, and staffing at polling places; and  

• Properly notify voters that they can register to vote and change registration 

information at DMV and Children's Services offices.  

"We are very pleased with the settlement, but we recognize it will require monitoring 

and diligence on the part of local and national civil rights organizations," said LDF President 

and Director-Counsel Elaine R. Jones. "LDF is not prepared to walk away from the table on 

this - we will continue to make sure that the favorable terms negotiated actually benefit 

Florida voters."51  

§8.4: What Needs to Change? 

ACLU legislative counsel LaShawn Warren stated, “while progress has been made, 

violations of the Voting Rights Act are still a persistent feature of the American political 

landscape. The nation has yet to ensure that all Americans have an equal opportunity to 

participate in the political process – the ideal of ‘one person, one vote,’ is still just that – an 

ideal.”52 

There are some very strong organizations engaged in voting rights defense, 

particularly the members of the Voting Rights Act Renewal Coalition.  This is fortunate, 

because the pitched battles between Republicans and Democrats, particularly in recent 

national elections, have rekindled some of the worst impulses to suppress the minority vote.  

Illinois Senator Barack Obama introduced a “Deceptive Practices and Voter 

Intimidation Prevention Act” in 2005.”53  Senator Obama’s bill hit deceptive practices in 

elections with criminal penalties and empowered voters to bring their own lawsuits for civil 

relief. The bill set fines of up to $100,000 and authorizes up to a year’s imprisonment. The 
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bill also required the Department of Justice to counter deceptive election information. It 

authorizes the Attorney General, in collaboration with civil rights organizations, voter 

protection groups, state election officials, and other interested community organizations, to 

develop and disseminate corrective election information.   

In addition, the bill directs the Attorney General to work with the Federal 

Communications Commission and the Election Assistance Commission. They are to use 

public service announcements, the emergency alert system and other forms of public 

broadcast, to disseminate correct election information and counter the kind of disinformation 

that troubled the 2000, 2004, and 2006 elections. After each federal election, the Attorney 

General would have to report on deceptive practices, actions taken to correct them and any 

prosecutions under way.54   

As of fall 2009, legislation was moving through Congress to improve election 

protection and promote election reform. One of these is the Prevention of Deceptive Practices 

and Voter Intimidation in Federal Elections Act introduced by President Obama in 2005 

when he was still in the Senate. It is now sponsored by Congressman Conyers in the House.55  

Election reform is equally important, especially Voter Registration Modernization. 

During the 2008 election, voters across the country arrived at the polls to find that their 

registrations had never been processed, that their names had been purged from voter lists, or 

that they had missed the registration deadlines altogether.56  

The Election Assistance Commission is also developing a very good brochure, A 

Voter’s Guide to Federal Elections that is simple and easy to use. 

In 2008, the Election Protection Coalition managed a large-scale, comprehensive 

program that provided voters with the information and support that they needed. Maintaining 

and staffing the 1-866-OUR VOTE hot-line was very expensive, but because the stakes were 

so high, and because of the historical nature of the election, the money was there.  

Donors were very generous in providing the millions of dollars that were required to 

sustain that effort in 2008, but the downward turn in the economy might diminish the flow of 

donations in 2010. And some donors might still be taken in by the hype of a “post-racial” 

America.  

In any case, we need to get the word out now to people on the ground, as to what to 

do, how to respond, if they run into trouble. Ii is extremely important for ordinary citizens to 

have some idea of how to defend themselves, as they register to vote, as they locate their 
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polling places (hopefully before Election Day) and as they actually go out and vote on 

Election Day itself.  

THE HANDBOOK 

§8.5: First Aid 

It is useful to know something about the voting process before you get there. Things 

happen fast and some preparation may help head off incidents.   

In most states, a prospective voter has to register well before the election, usually 

thirty days. The prospective voter has to prove citizenship of the United States of America, 

residence in the state in which they wish to vote, and that they will be at least eighteen years 

old by the date of the election.  

A person with a felony conviction57  cannot vote if still incarcerated, and in some 

states, that disqualification extends for some period after the prisoner's release.58 In a few 

states, the disqualification is permanent.59  

After registering, you will receive a Voter Registration Card in the mail, which 

should give you your precinct number and your polling place. These have official markings 

and are usually computer-printed. Report any suspicious-looking “voter information” 

documents to the authorities, or to your local NAACP branch.  

You will have to vote at the polling place indicated on the Voter Registration Card. If 

you move to a new address, be sure to go to the Voting Registrar to make sure they change 

your voting precinct accordingly. Get a copy of any documents recording the change and 

bring them with you when you vote. This will help you avoid last-minute difficulties and 

misunderstandings at the polling place.  

If you appear at the polling place by the closing hour, authorities must allow you to 

vote. No matter what time you arrive, as long as you are in line before the polls close, you are 

entitled to vote. 

You may take any written or printed material into the polling place to assist you in 

voting. However, no one over the age of ten years may accompany you into the polling booth 

itself. You have the right to have someone instruct you on how to use the voting equipment. 

If you are disabled you have a right to an accessible polling place; if you are or over the age 

of 65, you have the right to have someone assist you with voting.   

Every voter should take personal identification to the polls, because officials can 

challenge you at the polls on identity grounds. Officials can only make such a challenge 

before you receive your ballot, however. Once you receive the ballot, officials cannot 
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challenge you and must allow you to vote. 

You are entitled to vote without harassment or intimidation.60 Any person who tries it 

is guilty of a misdemeanor and can be fined up to $2500 or imprisoned up to five years, or 

both. You can also sue in civil court for an injunction or money damages.61 

If someone challenges your right to vote without threatening you, even an election 

official, talk to an election judge. Each polling place is supposed to have one. 

The judge must then require the challenger to state in writing, under penalty of 

perjury, the reasons for the challenge. They must also give their name and contact 

information. You can file a complaint against them later. 

If the judge decides against you, the Help America Vote Act (HAVA) requires 

officials to permit you to cast a provisional ballot. Provisional ballots are typically used 

when:62  

• the voter fails to produce proper identification; 
 

• the voter's name does not appear on the electoral roll for the given precinct; 
 
• the voter's registration contains inaccurate or out-dated information such as the wrong 

address or a misspelled name; 63or  
 
• the voter's ballot has already been recorded  

  

If you have any problem with voting that the election judge cannot satisfactorily 

resolve, contact the local district office of your Member of Congress. Most Members have 

local field representatives who will meet with concerned constituents on such matters. The 

field representative may also be in a position to alert the U.S Department of Justice; Justice 

Attorneys may respond more quickly to them.  

Looking at the bigger picture, try not to view yourself as the only victim of 

discrimination. If anyone interferes with your right to vote, others may be victims as well. 

Report your problem, but try to stop it from happening to other people as well. Work with 

your local civil rights organization to alert others to the danger.  

If a problem arises on Election Day, contact the authorities and your local NAACP 

branch. They are there to help you, but they can’t be everywhere at once. You can do a great 

service by helping them identify problem precincts, so they can send poll-watchers and 

lawyers to sort things out.64    
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§8.6: Who Can Help? 

Department of Justice 

The Department of Justice plays a significant role in carrying out voting rights laws, 

especially under sections 2 and 5. Under section 2, the DOJ may sue in federal court to 

challenge racially discriminatory practices.65  Under section 5 “preclearance,” the DOJ 

reviews proposals to change voting procedures in states guilty of past voting rights abuses, 

preventing them from adapting new, and suspect procedures. DOJ staff study documents, 

interview people in the affected community and pass their findings on to the Attorney 

General, who makes the final determination.  

Section 12(d) of the 1965 Voting Rights Act gives the Attorney General the right to 

initiate actions for “preventative relief,” including an application for a temporary or 

permanent injunction, restraining order, or an order directing State or local election officials 

to permit persons listed under the Act to vote and/or to counter any voter intimidation. 

Section 12(c) authorizes fines up to $5,000 and prison terms as long as five years. 

If you reside in a county the Attorney General supervises under Section 6 of the 

VRA, you may contact federal complaints examiners.66   In states west of the Mississippi 

River, contact federal examiners by calling 1-866-885-4122.  For states east of the River, call 

1-888-496-9455.  The Code of Federal Regulations, volume 45 Part 801 lists the AG’s 

supervised counties.  The DOJ accepts calls from citizens complaining of voter 

discrimination, and can provide further directions. Call 1-800-253-3931.   

The Lawyers’ Committee for Civil Rights Under Law 

The Lawyers’ Committee offers a helpline to voters, 1-866-OUR-VOTE, staffed with 

trained volunteers, including lawyers, paralegals, and law students. On Election Day, the 

Lawyers’ Committee also has people at the polls ready to call back to the main office in case 

of trouble.67 

§8.7: Getting Organized 

After every election, we hear news reports about the obstacles and intimidation 

minority voters faced. To protect their rights, voters first have to know what they are. Then 

they need to get actively involved to protect their rights. 

Lawyers have to do more than think of creative responses to voting rights violations. 

They have to educate the community to help citizens prevent such violations from occurring 

in the first place. 
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Our community leaders, lawyers, and activists need to embed themselves in the 

structures of election administration, developing relations with election officials, giving 

feedback, sitting on state oversight boards, and anticipating problems. . We need a network of 

people working at the state level, and in each city and county.68  

Before the 2010 elections, we will have to monitor officials carefully when they seek 

to remove voters from registration lists. We will have to be prepared with a major campaign 

of voter education, get out the vote, and poll-watching to ensure that minority voters are not 

harassed, intimidated or misinformed.  

On Election Day itself, we will have to watch the roads that lead to polling places, to 

ensure that roadblocks and police harassment do not reduce voter turnout. We will have to 

report any misconduct immediately.  

Finally, for the long haul, we need to build community and coalitions, so that our 

efforts to enhance and focus the African American vote are not episodic, coming and going 

every election cycle, but rather part a continuing campaign.   
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Chapter Nine 

Citizen Action 
Power concedes nothing without a demand. It never has and it never will. Find out just what 

any people will quietly submit to and you have found the exact measure of injustice and 
wrong which will be imposed upon them, and those will continue until they are resisted, 

either with words or blows, or both. The limits of tyrants are prescribed by the endurance of 
those whom they oppress. 

FREDERICK DOUGLASS 

We must be organized. 
STOKELY CARMICHAEL (KWAME TOURE) 

 

THE HISTORY 

§9.1: What's the Problem? 

On September 6, 1966, Atlanta police tried to arrest Harold Prather pursuant to a 

warrant they had for his arrest. 1 Harold ran; the police chased him and shot him twice. 

Harold fell dead on his mother’s porch in the Summerhill community of Atlanta. Many 

African American residents of Summerhill saw the shooting or quickly learned of it and 

gathered at Harold’s mother’s house.  

Around 2:30 p.m., a reporter persuaded Stokely Carmichael, chairman of the Student 

Nonviolent Coordinating Committee (SNCC) to go and try to quiet the crowd. Carmichael 

went, but the people assembled asked him to join them and help with the protest. Carmichael 

agreed to return at 4 p.m. to assist them and returned to the SNCC office.  

From the office, he called William Ware, another SNCC member, to get a sound 

truck with a loudspeaker for witnesses to use to tell people what happened. Ware took the 

truck to the site and two men from the crowd spoke. The police arrested the two men, 

arrested Ware for refusing to move the truck, and arrested Bobby Walton for attempting to 

continue the protest after the first three arrests. The crowd shook the police wagon that held 

the four men arrested. Fleeing the crowd, the police wagon struck an African American 

woman who was pregnant. The crowd grew violent, throwing rocks and bottles at the wagon 

and at the officers.2  

Carmichael returned at 4 p.m. to the violent scene to find officers attempting to arrest 

people and thereby causing more violence. Carmichael stayed at the scene only 10 minutes, 
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and then returned to the SNCC office. Around 5 p.m., the Mayor of Atlanta stood on a police 

car to address the crowd, but the people rocked the car until he fell. When he regained his 

position atop the car, officers released tear gas and fired into the crowd.  

On September 14, 1966, Atlanta authorities arrested four SNCC members for 

“circulating insurrectionary literature,” and for acts illegal under the “Insurrection Statutes.” 

Carmichael, held under $10,000 bond, sued Atlanta Mayor Ivan Allen and asked the court to 

declare the Insurrection Statutes unconstitutional because they allowed the city to convict 

people of insurrection for merely engaging in demonstrations protected by the First and 

Fourteenth Amendments. Members of SNCC and members of the Summerhill community 

also jailed joined the suit, alleging the Insurrection Statutes deprived them of freedom of 

speech, press, assembly association, and the right to assemble and petition for redress of 

grievances.3 

The court found for Carmichael and held the Insurrection Statutes vague and 

overbroad. The court said the statutes violated citizen’s rights under the First and Fourteenth 

Amendments and dismissed all charges.4   

Background 

State and local governments in the South designed the slave codes and Black Codes 

to keep Africans docile and willing workers, and to discourage them from exercising any 

type of power. Southern African Americans could not move freely or congregate, so their 

ability to generate political influence was generally quite limited. In the North, de facto 

segregation created a critical mass of African American voters that caught the attention of 

urban political machines, but no African American candidates rose through the ranks until 

after World War II.   

Segregation was an intricate system of social oppression, deeply rooted in Southern 

society. Without a political insider’s perspective, African Americans North and South began 

their struggle in the courts. But as we have seen in each chapter of the book, many civil rights 

court decisions have fallen short of what they were intended to achieve. In some cases, 

ultraconservative judges have undercut favorable rulings with numerous exceptions or by 

increasing plaintiff’s burden of proof. 

Citizen action created the climate for the major civil rights bills of the 1960s. They 

still stand, but citizen action has waned, leaving these legislative accomplishments 

vulnerable. The Voting Rights Act of 1965, almost sunset in 2007. Congress renewed it in 

July of 2006, but not without a struggle.  
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Despite all of the legal changes of the past half-century, the United States remains a 

largely segregated society.  Studies confirm that most discrimination has become more covert 

and that the harder examples are to find, the harder they are to resolve.5   

Citizenship Rights Today 

Today, African Americans still face many obstacles as they exercise their citizenship 

rights.6 African Americans’ right to vote has been blocked both by direct and indirect means. 

(Chapter Six) The more contested an election, the more likely it seems that racists will 

attempt to suppress African American votes. 

Citizenship rights also suffer when too much of a person’s energy is spent fending off 

constant harassment by shopkeepers and other proprietors of private and public 

accommodation (Chapter Four), or even by the police themselves (Chapter Three). There also 

remains the specter of hate crimes (Chapter Two), originally perpetrated in this country to 

keep African Americans “in their place.” Finally, during our country’s long history of racial 

discrimination, African American citizenship rights have been compromised by limited 

access to employment, housing, and educational opportunities, as we saw in Chapters Five, 

Seven and Eight respectively. 

Racism obstructs basic citizenship rights just as it obstructs employment opportunity, 

housing choice, voting rights, and freedom of movement and equal access to education. 

African Americans North and South have faced racist harassment when they looked for a job, 

tried to vote, entered retail and service establishments, or sought an education. Many African 

Americans to this day feel intimidated, if not by white people themselves, then certainly by 

white officialdom, institutions, and bureaucracies.  

Judge Leon Higginbotham noted in 1975 that civil rights lawyers might need to 

reconsider their heavy federal law focus and litigate instead under the laws of progressive 

cities and states, as “major vehicles for change.”7 Yet even in these jurisdictions, the struggle 

for civil rights cannot be won by litigation alone. State and local bureaucracies actually have 

to implement new law for change to occur. Change can stall even if these bureaucracies are 

not opposed but simply sluggish, ineffective, or indifferent. 8 Lawyers learn to see litigation 

as the principal way to resolve disputes, but citizen action is often necessary to close the 

circle and ensure change actually occurs. 

With the historic, broad-based, mass social movement for civil rights of the 1960s 

behind us, the challenge now is to devise smaller-scale techniques to ensure that citizens can 
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recognize when their rights have been violated, and protect themselves accordingly. African 

Americans today have not yet reached this point.  

African Americans today often lack information about the laws and procedures that 

are the framework for citizen action: how government actually operates, the specific 

procedures one must follow in order to vote, testify, lobby, and more. That discussion forms 

the bulk of this chapter.  

Further, African Americans have not yet developed an organizational form that 

actively and continuously engages the broad base of the African American population in 

efforts to affect government, particularly at the local level. On paper, the Fourteenth 

Amendment and various civil rights laws offer protection, but litigation to vindicate these 

civil rights is often a lengthy and time-consuming process with rewards hardly proportionate 

to the energy required. Citizen action is the missing component in the assertion and 

vindication of African American rights. 

§9.2: What’s the Law? 

Local Government9 

Today, particularly as federal courts have grown conservative on civil rights, African 

Americans must focus on local government as most accessible and because this arena 

provides citizens with a direct political contact.  

When trying to make your voice heard at the local level, it is important to remember 

that the different local government units have different functions. You might want to petition 

the city council to change a budget allocation for public safety, a zoning board to protest the 

development of a shopping mall near your home, or the school board if you have concerns 

over funding for all-day kindergarten. Many citizens bring their claims before the city council 

when they should bring them before another branch of city government, e.g., the mayor’s 

office or the school board.  

An elected council is the most common type of legislative government in U.S. cities, 

towns, and counties. Councils consist of several elected members, depending on the size of 

the jurisdiction. The council proposes bills, votes, and passes laws to govern the jurisdiction.  

In some jurisdictions, the chief executive (mayor, county executive) is a voting 

member of the council, serving as its chairperson. In other cases, the chief executive is 

independent, with veto power over council legislation. In large jurisdictions, the council may 

elect a council president who has authority separate and apart from the chief executive.  
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Procedures may differ from town to town and state to state regarding access to local 

legislative bodies. Scranton, Pennsylvania provides a good example of the procedures 

followed in a smaller town with a small African American community. 

Pursuant to the Home Rule Charter of the city of Scranton, “[t]he City Council shall 

meet at such times and places as shall be designated in the Administrative Code.”10 The 

charter specifies that “[t]he Council shall meet once a week in regular sessions in regular 

council chambers.”11 Furthermore, “[a]t least twenty-four (24) hours before any regular 

meeting of Council, an agenda containing all items which are scheduled to come before it at 

the meeting shall be publicly posted.”12 Lastly, “[r]easonable opportunity shall be provided 

for citizens and taxpayers to address Council on agenda matters before a vote is taken.”13   

The City Council determines its own procedures for citizen participation, but the city 

charter does not spell out the specifics of how a citizen goes about addressing the Council. 

However, Pennsylvania law requires official actions and deliberation to take place at a 

meeting open to the public.14 Local governments must provide a reasonable opportunity at 

each advertised regular meeting and advertised special meeting for residents to comment on 

matters of concern, official action, or deliberation that are or may be before the board or 

council prior to taking official action.15 If a large number of people show up to comment, the 

city council may defer the comment period to the next regular meeting or to a special meeting 

occurring in advance of the next regular meeting.  

Residents may find meetings and other official events postponed or rescheduled due 

to local holidays or festivities. As such, it is important for all citizens, but especially African-

Americans and other minorities, to pay special attention to the announcements and postings 

about rescheduled activities.  

Pennsylvania law requires local governments to give public notice regarding 

meetings.16 The statutes define public notice in three ways: 

1) by publicizing the place, date and time of a meeting in a newspaper of general 

circulation which is published and circulated in the political subdivision where the meeting 

will be held,17  

2) by posting a notice of the place, date and time of a meeting prominently at the 

principal office of the agency holding the meeting or at the public building in which the 

meeting is to be held, or  

3) by giving notice to interested parties.  
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If the city council reschedules a meeting, they have to give public notice of each 

rescheduled regular or special meeting at least 24 hours in advance of the time of the original 

meeting.18   

If a citizen can prove that a city council failed to meet the state’s notice requirements, 

she or he may be able to bring an action in court to nullify the council’s decision. The burden 

is on the citizen to prove that authorities did not give adequate notice. 

If African Americans in your community face discrimination when they try to access 

any local government agencies, litigation is one option. However, the Supreme Court will 

only hear racial discrimination cases alleging direct intentional discrimination, rather than the 

subtler patterns and practices that have become the norm today. A history of discrimination, 

especially in a small town, may make a difference. Public demonstrations may be the only 

way to call attention to the problem. 

Demonstrations 

The Supreme Court in Cox v. State of La. (1965)19 considered the case of a defendant 

convicted of disturbing the peace and obstructing public passages. Students assembled 

peaceably at the state capitol building in Baton Rouge marched to the state courthouse where 

they sang, prayed, and listened to speeches. Police then arrested them. Cox led another group 

of students to protest the arrests, and to protest segregation and discrimination in Baton 

Rouge.20 The police arrested him.  

Cox appealed to the Supreme Court to overturn his conviction after the Louisiana 

Supreme Court upheld it.21 Justice Goldberg reversed the state Supreme Court, holding that 

state law gave local officials too much discretion, allowing them to punish demonstrators 

merely for peacefully expressing unpopular views.22Thus, the state infringed Cox's rights of 

free speech and free assembly.23 

In the same year, Judge Johnson of the United States District Court of Alabama, 

Northern Division authorized Dr. Martin Luther King’s Southern Christian Leadership 

Conference (SCLC) and SNCC permission to march from Selma, Alabama, to Montgomery, 

Alabama.24 They proposed to march to protest a multitude of civil rights violations occurring 

since Mississippi Freedom Summer in 1964, and to support passage of the Voting Rights Act 

of 1965.  

When Alabama Governor George C. Wallace banned the March, SCLC and SNCC 

sued so the march could go forward. Judge Johnson ruled that the plaintiff’s rights to free 
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speech and lawful assembly overrode Wallace’s concerns that they would provoke violence 

from onlookers.  

The Judge’s decree contained strict conditions for the marchers, however. There 

could be no more than three hundred marchers, marching two abreast, and single file on the 

road shoulder. The march had to follow a specific route and cover a mandated distance each 

day. The marchers had to camp at certain sites, though they could sing songs and hear 

speeches while camped. Finally, only twenty people could enter the Governor’s office when 

the March arrived in Montgomery. 

In September 1960, DeKalb County, Georgia police stopped Dr. Martin Luther King, 

Jr. when he was driving and arrested him because he did not “have in his possession a correct 

driver's license as issued by the Department of Public Safety of said State.”25 He pleaded 

guilty. The court fined him and sentenced him to 12 months at hard labor in the Public Work 

Camp of the County, or, if he paid the fine, to 12 months probation. The judge said if Dr. 

King violated any Federal or State penal statutes or municipal ordinances, he would revoke 

King’s probation and send him back to jail. That meant no sit-ins or demonstrations. Dr. King 

appealed and the state Court of Appeals reversed the sentence as excessive.26   

In New York, a federal judge recently threatened to sanction police for videotaping 

demonstrators, stating political surveillance violates New York law. The judge held that 

investigating political activity exclusively for its own sake is prohibited. The judge said he 

would hold the city and the police department in contempt of court for future violations and 

would fine them if necessary.27  

The judge referred to a consent decree issued in a 1971 Black Panther Party lawsuit 

alleging that New York City police spied on legitimate political activity and distributed the 

information to other law enforcement groups. Courts modified the 1971 decree after the Sept. 

11, terrorist attacks to help the police department investigate terrorism or terrorism-related 

crimes, but the judge felt the police had gone too far in this case. Interestingly, the judge did 

not base his ruling on the First Amendment, but rather on New York law, which he said 

imposed greater limitations on the police.  

Police today routinely violate the rights of demonstrators, increasingly since 9/11 but 

also as a function of ultraconservative power in government. Increasingly, authorities simply 

deny permits. Police have disrupted authorized demonstrations and arrested demonstrators 

for disorderly conduct and assault, even when the police themselves initiated the violence.28 
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The first Amendment provides, in part, that “Congress shall make no law...abridging 

the freedom of speech…or the right of the people peaceably to assemble.” The First 

Amendment protects freedom of expression. Freedom of expression includes freedom of 

speech, freedom of the press, freedom of assembly, and freedom to petition the government 

to redress grievances. Additionally, there is a well-recognized “freedom of association,” 

derived from the right to free speech. 

Although the First Amendment protects freedom of expression, it does not protect all 

expression. Unprotected categories include obscenity, fraudulent misrepresentation, 

defamation, advocating imminent lawless behavior, and “fighting words.”   

The First Amendment protects any form of expression that does not fall into one of 

these exceptions. Nevertheless, the government has power to regulate even protected forms 

of expression, if their regulations are content-neutral or serve a compelling governmental 

objective; necessary; and drawn only as broadly as needed  to achieve the stated objective 

(“narrowly tailored”).   

In addition to having the power to regulate protected speech in special circumstances, 

and to ban unprotected speech entirely, the government can also regulate the time, place, and 

manner of any expression that takes place in a public forum. The government can even 

regulate speech that is not public so long as it has a rational basis for doing so. Examples of 

public forums include streets, parks, and city hall while non-public forums include privately 

owned shopping centers and private property. If any of these circumstances, the government 

can require a citizen to secure a permit for public speech or other expression.   

The government’s discretion over granting permits is limited. Permit requirements 

are for maintaining public order, not for discriminating among ideas and opinions.29 The 

government clearly cannot deny a permit because of the content or topic of the proposed 

expression, but neither can it deny a permit on grounds that are so broad that they could 

disguise a discriminatory motive. 

Nonetheless, the police can limit or regulate public demonstration participants if they 

defame any person, use obscene expression, seek to provoke a fight, public disturbance, or 

otherwise behave in a lawless manner. They may also regulate assemblies on public property 

within reasonable limits. Government authorities should clearly state any objections they 

have to your planned demonstration at the time you ask for a permit, however. 

Citizens carrying on demonstrations without a permit may have an uphill battle 

convincing a court after the fact that authorities should not have denied the permit, however. 
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Losing the suit means a criminal conviction. Filing a civil action to force the government to 

issue a permit in advance is a more judicious approach.  

In order to organize a lawful demonstration organizers should: 

• Contact their local city hall to apply for a permit; 

• Inform the community about the demonstration through media and other  

publications;  

• Provide security for demonstrators to protect them from violence committed 

 by counter-demonstrators;  

• Provide legal observers to ensure that no one’s civil rights are violated;  

• Distribute leaflets among demonstrators that spell out the dos and don’ts of 

 demonstrating.   

• Deploy demonstration “marshals” evenly throughout the crowd to relay last- 

minute instructions, to help control the crowd, and ensure that violence or a 

riot does not occur. 

§9.3: What Needs to Change? 

Twenty-first century fighters for civil rights must base their work on grass roots 

political action and dialogue, and legislative action at the state and local government levels. 

The information and power that is necessary to carry on a struggle for racial justice in this 

country can only come from engaging as many members of the African American 

community as possible.  

An approach that depends solely on politicians, legislators – and lawyers—will not 

do the job. Although strong leadership is necessary, the community must participate in the 

fight for equality. Moreover, if the leaders carry all the weight, opponents can stop progress 

simply by discrediting or otherwise eliminating the movement’s leadership. That is why the 

Civil Rights Movement of the 1960s ended so abruptly. 

The Barack Obama Phenomenon 

Important, principled, and progressive relationships have developed between African 

Americans and members of other races, including white Americans, despite contrary trends 

and developments in our increasingly edgy and mean-spirited national discourse. These 

relationships have the potential to ignite a multiracial, multiclass movement for social justice 

to succeed the Civil Rights Movement itself, reuniting the many factions that have fallen 

away from one another. 
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With the election of Barack Obama as the 44th President, the next chapter of the civil 

rights movement begins. We should not expect this to be any easier than the historic battles 

in Selma and Montgomery, Alabama, but we should also realize the possible gains in our 

country’s race relations could be just as great.  

How can we best use this moment in time to make a big step forward for racial 

understanding and racial justice? In particular, how does the racial aspect of the 2008 

presidential campaign relate to the types of things that the many organizations, communities, 

and individuals working on racial equity in this country address? 

In the summer of 2008, I heard Melissa Harris-Lacewell, from Princeton University, 

a Barack Obama supporter, say on the “Democracy Now” radio show that the state of race 

relations in the U.S. at this point in history is such that we should not expect to elect an 

African American president without having a wrenching debate about race. She added that 

we will have to go through it to get to the other side--we cannot go around it, over it, or under 

it. 

It was then that I realized that we have an opportunity every bit as historic as that of 

Obama’s election, and that is to use this moment as a chance to move to greater progress and 

understanding on race. 

The important thing is that this is the first time since the Black Power movement that 

large numbers of African Americans and white people are working together. That's part of 

Barack's miracle. The other part is that it is multicultural as well as multiracial, and that is 

completely new.   

As Attorney General Eric Holder observed in February, 2009: 

 
Our history has demonstrated that the vast majority of Americans are 
uncomfortable with, and would like to not have to deal with, racial matters and 
that is why those, black or white, elected or self-appointed, who promise relief 
in easy, quick solutions, no matter how divisive, are embraced. We are then 
free to retreat to our race protected cocoons where much is comfortable and 
where progress is not really made…30 

 

We have a new opportunity to explore the meaning of “race” (it does not have a 

biological basis) and the meaning of “racism” (it is more than personal prejudice or bigotry—

it is social). This historical period, as our country becomes more diverse and ethnic 

categories blur, could be the turning point. We can create a large-scale, multi-ethnic 

movement to close racial disparities and create racial justice.  
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What has not changed is that there is resistance from those who benefit by keeping us 

all divided. What also has not changed is that we cannot win a fight like this just over the 

airwaves or even on the Internet. If people want to see greater equity among all people and a 

stronger democracy, they will have to get personally involved. To do that requires 

mobilization and training, not just to get out the vote but also to carry on a conversation in 

our communities that competes with and eventually replaces the one on TV. Then, we must 

also work to take those conversations to the next step, to create communities that include and 

work for everyone, of every color.    

I personally voted for and supported Barack Obama, but that is not my point. What is 

important now is that we have an opportunity to use Obama’s election to turn off the TV--and 

yes, talk about race--but also to work together to make big gains toward greater racial equity, 

and not expect for President Obama, or his team, to do it for us. 

In every area of life and of the law, African-Americans must learn how to be pro-

active and engaged, creating a “bubble” of protection around one’s self and one’s family, to 

discourage civil rights violations before they occur, and minimizing their effect when they 

do. Whether navigating public space, finding a home, educating one’s child, looking for a 

job, or exercising the right to vote, African Americans must create and recreate the bubble, 

time and again, by gesture, tone of voice, official complaint, organized protest, and formal 

legal action. It is stressful and tiring. But it must be done. Such individual or small-group 

action, asserting one’s rights and dignity, builds capacity and actualizes African American 

citizenship.  

THE HANDBOOK 

§9.4: First Aid 

Today, particularly as federal courts have grown conservative on civil rights, African 

Americans must focus on local government as most accessible and because this arena 

provides citizens with direct political contacts and opportunities.  

We can advance the process by accessing local power centers such as town and 

municipal councils, school boards, zoning and planning boards, and local political party 

organizations. School boards are prime real estate for measures to initiate such dialogue. 

Zoning boards are another focal point, controlling the land use and development trends that 

refine and expand the communities in which we live. Local legislatures and the precinct 

organizations of national political parties round out the picture.31   
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Citizens have a right to access and hold accountable local government by testifying 

before school boards, zoning boards, and city or county councils. They can organize a 

demonstration or run for political office. It is important to recognize that while government 

can no longer interfere with our participation, it has no obligation to encourage us to exercise 

our rights either. Certainly, “politics as usual” will be disturbed if any previously inactive 

group suddenly and effectively makes its voice heard. Government does not teach us how to 

testify before a local zoning board or council, or how to petition a local school board. 

We need to understand how to access local government to create to create positive 

change--new law, new social customs and new practices in our communities. If you are 

knowledgeable about local government, you can protect yourself against government 

injustice, petition for social change, and ultimately gain a sense of self-determination by 

actively participating in the political process. By knowing how to properly petition the city 

council, or to address concerns that may arise with a neighborhood school, you can empower 

yourself as well as the community at large.  Far too many African Americans have been 

denied these most valuable rights. 

§9.5: Who Can Help? 

The NAACP focuses its legal efforts on class action lawsuits and other cases of broad 

significance, which further their goal of guarding political, educational, social, and economic 

rights and eliminating racial hatred and racial discrimination.32 The NAACP does more than 

litigate or lobby, however. In 2007 for example they launched the “STOP” public 

information campaign to “stop” the negative images of Blacks in the media, responding to an 

onslaught of racist stereotypes.33 

In 2006, the NAACP condemned white college students at the University of Texas, 

for hosting “Ghetto parties,” where white students wore painted black faces and ridiculed 

African Americans. 34 The students “carried 40-ounce bottles of malt liquor and wore Afro 

wigs, necklaces with large medallions and name tags bearing historically black and Hispanic 

names.”35 Additionally, students posted pictures from this event on the social networking 

“Facebook.”36  As a result, the NAACP Youth and College Division launched an 

investigation and implemented a campaign to “End Campus Racism.”37  

Similarly, the NAACP publicly condemned New York Magazine for their July 21, 

2008 issue’s front cover which depicted presidential candidate Barack Obama as a Muslim 

wearing a turban and a caftan (similar to Osama Bin Laden  who is pictured in the 

background).38 The same picture portrayed Michelle Obama carrying an AK-47 assault rifle 
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and wearing camouflage and commando boots, while the American flag burned in the 

background.39   

Membership in a civil rights organization such as the NAACP gives you access to a 

great deal of information about patterns and practices of discrimination or civil rights 

violations in your community. This can give you a clearer idea of exactly what you have 

experienced, how your injuries compared to those suffered by others, and what other people, 

individually or collectively, are doing about the problem. In some cases, you will find 

opportunities to be proactive about problems such as racial profiling, housing discrimination, 

or discrimination in the public schools. You may find yourself engaged in community action 

and lobbying that can improve your own situation as well as those of others. 

§9.6: Getting Organized 

You are probably not the only one in a community who has suffered a particular civil 

rights violation. When people fail to report these incidents, others suffering discrimination in 

the community may see their experiences as random, possibly not even discrimination at all, 

somehow their “own fault.” Attorneys, organizations, and government agencies are in place 

to help you, but you can also help yourself by organizing within your community.  

Community engagement and empowerment are necessary foundations for any legal 

attack on racism. Community action does not necessarily involve demonstrations, passive 

resistance, direct action, or boycotts, however. These are tactics, not strategies, and operate 

outside the mainstream of regular political process. Use them sparingly, when necessary, not 

for their own sake, because their power lies in their ability to rouse the public’s 

consciousness. Overuse them, and you risk desensitizing the public. An effective civil rights 

campaign requires simultaneous litigation, lobbying, and community-based work, 

distributing resources strategically among the three approaches.40   

Community-based work involves building relationships and social capital so 

community members can identify their goals and choose among these three principal 

strategies to implement their goals. Community organizing, for example, ensures that a 

community will have the political leverage to persuade lawmakers to pass legislation, appoint 

fair jurists, and create a political environment in which jurists can make progressive legal 

decisions. 

Public schools, for example, long the focus of federal litigation, are also 

neighborhood centers for community activity. (See the “community school” concept in 

Chapter Seven) Their central location makes them logical places for election polling stations, 
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for example. They are also training grounds for democracy, and venues in which people of 

different races and classes can learn each other’s ways and habits. Even if they are located in 

segregated neighborhoods, it is possible to link schools from one neighborhood to another by 

the internet, through exchanges, and with other approaches.  

Civil rights organizations can help with the process, but you may also need to start a 

small, informal group of your own. A small group provides a network for people “in the 

trenches” to share information, strategy, and tactics.  

When approaching a problem, follow these steps.  

First, assess the needs of the community. Fair housing? School support? Relief from 

employment discrimination or racial profiling? Health issues? 

Look for gaps between services needed and services already provided. Then, 

meet needs as much as possible by connecting people with existing service providers. For 

example, most local governments have human rights commissions and agencies. 

  Where the needed services are not being provided at all, figure out how to respond 

to remaining needs-- these are the "gaps." Approach local government, nonprofits, civic 

organizations and churches for help. Don’t reinvent the wheel. 

Sometimes people are being prevented from accessing services to which they are 

entitled. This calls for action, in courts, in local government, or through community action. 

To respond, map, organize and reach out. 

Mapping- identifying the capacity of the community, including social capital as well 

as available financial resources.  Social capital includes existing organizations and 

established leadership (business owners, politicians, religious leaders, civic leaders--

fraternities and sororities, other civic organizations). It also includes informal leaders such as 

"go-to people" (often older, who know the history of the community) and networkers (often 

younger “boundary crossers” and “code switchers,” fluid and fluent in the problem-solving 

styles of several communities). These people make good organizers. 

Organizing 

Distinguish canvassing, mobilization, coalition building and organization. 

Organization is the only one of these that builds new capacity, new ("civic infrastructure" in a 

community. An excellent way to organize without creating top-heavy bureaucracies is by 

forming small groups.  

“Study circles” can help the community focus its energy, create options, and pursue 

them. Study circles consist of 8-12 people who regularly meet in an informal setting for a few 
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hours at a time. You might hold these meetings once a week, twice a month, or once a month, 

depending upon the life situations of those who participate. The group meets to review 

information, compare alternative definitions of problems, and review action options to 

respond to problems thus defined.41 

According to Matt Leighninger of EveryDay Democracy, one reason for the growth 

of study circles and other kinds of civic experiments is that people have become so adept at 

advocating for their individual rights. “Caught between different groups of right-seeking 

citizens, public officials and other kinds of local leaders (from mayors to superintendents to 

neighborhood activists) decide their only course of action is to get those different groups in 

the same room, in the same small groups, where they can learn, empathize, and plan rather 

than just yelling at each other. Maybe being able to protect your own rights is the first (and 

essential) step, and then finding ways to exercise those rights with others, even those who 

seem to have competing interests, is the second.” 

Leighninger feels that the challenge of taking the best methods of temporary 

organizing efforts, like study circle programs, and merging them with grassroots 

organizations, neighborhood councils or other permanent structures may be the biggest single 

project facing the civic field. These “Dialogue to Change” programs42  invite participants to 

meet and examine the gaps among racial and ethnic groups in their communities, explore 

approaches to creating greater equity, and build alliances and coalitions to create lasting 

change. 

Outreach: Using Technology 

Personal contact builds social capital, but the logistics of arranging personal meetings 

may make it necessary to use virtual contact to supplement and enhance personal meetings, a 

strategy called the CAMEL approach.43 This basically means setting up a digital network 

between the various partners but following this up by taking turns to host a face to face 

meeting. CAMEL, the Collaborative Approach to the Management of e-learning, suggests 

that virtual/technological connections must be supplemented with personal contact in order to 

ensure that cultural content as well as body language be exchanged, leading to a “know-how” 

that is richer that that which can be transferred through technology alone. Collaborative 

social face-to-face community activities must supplement and enhance those taking place on-

line. 

Informational websites we use to enhance our community work must contain accurate 

information, and must be user friendly,  well organized and easily searchable.44 Using social 
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networking websites such as Facebook, MySpace LinkedIn and Twitter, victims of civil 

rights violations can communicate with other, receive advice about their complaints and 

share their stories.45 According to IBM estimates, approximately two-thirds of the world’s 

Internet audience visit social networking sites each month.46  By 2012, the number of 

monthly visitors to online social networking sites will surpass 800 million.47 President 

Barack Obama’s campaign used social media to connect, engage, and communicate with 

millions of Americans.48    

With social networking sites, users can join and create interest groups, post messages, 

and start conversation logs. They can use these sites for individual messages as well as 

larger-scale broadcasts. They can also post links to web-based information they have found 

anywhere on the Internet. Youtube makes it possible to broadcast video recordings of 

community meetings and rallies, help inform people unable to physically attend.  

Twitter has the added feature of cell phone access, making it possible to reach people 

who do not have computers or Internet access. This is a very important and powerful tool, 

particularly useful for broadcast notices about meetings, new information, or rally times and 

locations.   

Skype, providing free online voice and video communication, is an ideal supplement 

to the study circle model. With Skype, study circles can involve people in remote locations, 

or supplement local face-to-face study circle meetings with online updates. Organizations 

sponsoring study circles can also advertise them using social networking sites.   

Preparing the Youth 

Another form of action is training our youth. During the Civil Rights Movement, the 

Southern Christian Leadership Conference (SCLC) sponsored “citizenship” schools, and the 

Student Nonviolent Coordinating Committee (SNCC) sponsored “Freedom” Schools, which 

became the prototype for the federal Head Start Program. Georgetown Law School conducts 

a “Street Law” program that brings the law to the streets of Washington, D.C. to help citizens 

stay informed of their constitutional rights.   

Developing action- oriented public citizenship curricula for our young people, linked 

to their school’s social studies program, can enhance our children’s learning overall. It can 

give them a perspective that can push them to excel in other academic areas such as math, 

science, grammar, reading and writing, helping bridge the troublesome “achievement gap” 

between minority and majority students. (See Chapter Seven). These curricula and 

approaches should train young people to understand society, know their rights, take 
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principled positions, solve problems, implement solutions, consider the results, and plan for 

the future. 

I have done some work in this area, founding a non-profit organization called the 

Invisible College, inspired by my own mentors during the Civil Rights Movement.  

My story begins with my own experiences in the Civil Rights Movement as a very 

young person. At 19, I was about 5-10 years younger than most of the Movement’s leaders. I 

did what I was told, showed up for demonstrations. I traveled to Alabama in the summer of 

1965 as a college sophomore, to work for the Student Nonviolent Coordinating Committee 

(SNCC). I taught Freedom School in Boston during a school strike, and worked for the 

Northern Student Movement in Roxbury, Massachusetts and in New York City.. 

 During this time, I found myself continually reinvented, reinforced, stretched and 

grown. I was passed from one mentor to another, brilliant, committed men and women who 

cared about me and who remain my friends to this day.  

In many ways, the Civil Rights Movement was like an Invisible College, educating 

and training all of us who participated. At the same time, it gave us a chance to contribute to 

our community, by serving with one or more of the many organizations and groups that were 

its incarnation. It gave us energy and strength to go the distance, and keep at it.  

As I became a law professor, I used the term “Invisible College” to describe my work 

supervising interns in law and public policy, where I farmed out young people to today’s civil 

rights workers, the way I was farmed out at their age.  

My students’ assignment was to study the example of these people who worked for 

our community’s welfare; to learn their skills and their styles and their stories, and to become 

part of their lives.  

A few years ago, a friend of mine from Baltimore, Dr. Freeman Hrabowski, President 

of the University of Maryland at Baltimore County (UMBC) showed me a memento he had 

received from a Chinese scientific university, apparently their equivalent of the 

Massachusetts Institute of Technology. He remarked that the university had started a middle 

school and high school, to develop the students they needed for the university’s advanced and 

challenging science program. 

I think that’s when I realized that the Invisible College, which had been focused on 

people in their 20s, needed a middle school and high school. We need to do that to prepare 

our children for the more advanced work of community development and citizenship that the 

community needs, now more than ever. 
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I began working on a project, which would first of all produce a curriculum in public 

citizenship for middle-school kids. Overall, we teach the youngsters to approach problem-

solving by planning, doing, and reflecting, thinking about it this way:  

 What do I know about society? 

 What are my rights? 

 Do I know how to behave? 

 How well do I solve problems? 

o What’s the problem? 

o Where did it come from? What caused it? 

o What have I tried already? Why didn't that work? 

o What can I try that is new? Why do I think that will work? 

o What is my time frame for solution? What benchmarks can I use to 

measure success? 

 How well do I work? 

 How well do I learn from my mistakes? 

 How well do I learn from my successes? 

BoysIIMen and GirlsIIWomen came out of this process. Through these programs, my 

law students now mentor middle-school children the way I was mentored as a teenager. I 

guess we’ll create a high school curriculum when our first group of kids reaches that age. 
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The FAIR HOUSING COUNCIL OF RIVERSIDE COUNTY, California (FHC),118  

http://www.fairhousing.net/index.php?option=com_content&view=article&id=72&Itemid=76, is a local 
organization dealing with discrimination in lending and foreclosure.FHC focuses on providing education 
and resources to first time homebuyers. FHC’s homebuyer education class provides an opportunity to learn 
about the home buying process in a neutral environment.118 FHC prepare buyers to develop confidence 
when asking questions and making decisions about homeownership and loan products.118 FHC’s 
educational classes give buyers the tools they need to avoid predatory lending and possible foreclosure.118 
FHC minimizes the fear of the home buying process and provides a clear and consistent information and 
guidance for buying a home. 118 
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